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A Treatiſe concerning the Nobi­lity, according to the Laws of ENGLAND.
[Page]
AS in mans body (for the preſervation of the whole) divers Functions and Offices of Members are re­quired; even ſo in all well-governed Common-wealths a diſtinction of perſons is neceſſary. And the Policy of this Realm of England, for the maintenance and government of the Common-wealth of the ſame, hath made a three-fold diviſion of perſons: That is to ſay;
Firſt, The King, or Soveraign Monarch; under which names, alſo a Soveraign Queen is comprized, as declared by the Statute thereof made in the firſt yeer of Queen Mary, Anno 5 Parl.
Secondly, The Nobility, which do comprehend the Prince, Dukes, Marqueſſes, Earls, Viſcounts, and Barons Spirituall and Temporall.
Thirdly, The Commons, by which generall words are underſtood Knights, Eſquires, Gentlemen, Yeomen, Arti­ficers, and Labourers: But my purpoſe at this time, being onely to ſpeak of the Nobility, and eſpecially ſo much of them as I finde written in the Books of the common Law, and Statutes of this Realm; This firſt I have obſerved, That our Law calleth none Noble, under the degree of a Baron, and not as men of forraign Countries do uſe to ſpeak, with whom every man of Gentle Birth is counted Noble; for we dayly ſee, that both Gentlemen and Knights [Page]do ſerve in the Parliament, as Members of the Commonal­ty, vide Lamberts Juſtice of Peace, Lib. 4. Cap. 13. Nei­ther do theſe words, the Nobles, the high or great men of the Realm, imply the Perſon and Majeſty of the King, Dier. 155. But with the Civilians, the King is reckoned among his Nobles, Doct. Ridley, fol. 93.
The Nobility are known by the generall name of Peen of the Realm, or the Barony of England; for Dukes, Mar­queſſes, and Earls, and all other of the Nobility do ſit to­gether in the Kings great Councell in Parliament, as Ba­rons, and in right onely of their Baronies. And there­fore by the generall names of Barons of this Realm, and for the Baronage thereof, we do underſtand the whole Body of the Nobility. The Parliament-Robes of Dukes differ­ing nothing from the Barons, but they wear the Guards upon their ſhoulders three or four fold; for although Dukes, Marqueſſes, Earls, and Viſcounts in their Creations are at­tired with Garments of Silk and Velvet, yet in the Parlia­ment they uſe the ſame as Barons do, made with Scarlet, with divers differences of white Furre, ſet with Freinges or Edging on their ſhoulders: for there they ſit by reaſon of their Baronies, and according to their dignity take their places, Thomas Mills, fol. 66.
And hence it was, that thoſe bloody Civill Warres, con­cerning the liberties granted by the great Charter, both in the time of King John, and H. 3, his ſonne, perſecuted by all the Nobility of this Realm (ſome few excepted) are cal­led in our Hiſtory, The Barons Warres: Neither have the Spirituall Lords and Peers of the Parliament any other ti­tle to that preeminency, but becauſe of their ancient Ba­ronies: For although originally all the poſſeſſions of Bi­ſhops, Abbots, and Pryors, were given and holden in Franck­almayn, [Page]yet ſhortly after the Norman Conqueſt; moſt of their Tenures were altered, viz. per Baroniam, as appeareth by Matthew Parris, Anno 1070. 66, and of that Tenure have continued ever ſince, as you may reade by the Conſultati­ons of Claringdon, in the Raign of Hen. 2. and in Glanvile and Bracton.
But the Tenure of all Abbots and Pryors were extin­guiſhed by the uniting and conveying them to the Crown, by the Statute of diſſolution of Monaſteries, made Anno 31 Hen. 8. Cap. 13. And though the Nobility of England in Titles, and by certain Ceremonies may be diſtinguiſhed, yet a Baron is in equipage, as unto Nobility and priviledges incident to their dignities, with Dukes, Marqueſſes, Earls, Cooks 6. part 53. And it is in ordinary experience, That Dukes, and others of any high degree of Nobility, in caſes criminall, are tryed by Barons, together with many Earls and Viſcounts, as their Peers, and Peers of the Realm.
Nobilitas generally ſignifieth, and is derived of the word Noſco, to know, ſignifying in common phraſe of ſpeech, both with the Latines, and eke with us Engliſh-men, a generoſi­ty of Blood and Degree, and therefore one ſaid, vir nobilis idem eſt quod notus & per omnia, &c. A Noble man is he who is known, and the Heroicall vertues of his life, talkt of in every mans mouth. But eſpecially it is applyed and uſed to expreſſe the reward of vertue in honorable meaſure, & ge­neris claritatem.
And this is not to be omitted, That the Law doth prohi­bite any Subject of this Realm to receive Titles of Honor or dignity of the gift or Donation of a Forraigne Prince, or King, or Emperour; for it is a thing greatly touching the Majeſty of the King and the State of his Kingdom Eſt jus Majeſtotis & inter inſignia ſummae poteſtatis. It is [Page]the right of Majeſty, and amongſt the Enſignes of high power, vide Cook 7. part 25.6. And if that man ſh [...]ll bring an action, and in the Writ is ſtiled by ſuch forraigne title and name of Honour, the defendant may plead, in a­batement of his Writ, That he is no Duke, Marqueſſe, Earl, or Baron; whereupon if the plaintiff or demandant take iſ­ſue, this iſſue ſhall not be tryed by Jury, but by Records of the Parliament, wherein he faileth.
And if an Engliſh man be made Earl of the Empire, or of any other forraign Nation created into Honour, and the King alſo do make him into any Title of Honour in England, he ſhall now be named in all his judiciall proceed­ings, onely by ſuch name and title as he hath received from the King of this Realm, whoſe Subject he is: and if by the King of England he be not advanced to Title of Honour, then ſhall he bear the name of his Baptiſm onely, and Sur­name, unleſſe he be a Knight, 20 Ed. 4.6. Cook 7. part 16. a.
A Duke of Spain, or of other forraign Nation cometh into England by the Kings ſafe-Conduct, in which alſo the King doth ſtile him Duke, according to his Creation; ne­vertheleſſe in all proceedings in the Kings Courts, he ſhall not be ſtiled by his name of dignity, Cook in the laſt Book before.
And though the ſaid Noble perſon be alſo by the Kings Letters Patents, and by his forraign name and title of digni­ty made Denizen, for that is the right name, ſo called, be­cauſe his legitimation is given unto him; for if you derive Denizen from Denizee, as one born within the Allegiance or Obedience of the King, then ſuch a one ſhould be all one with a naturall born Subject, wherein a Denizen fail­eth in many things, or if they be naturalized alſo by the [Page]authority of Parliament, whereby he ſeemeth to be in all things made as a Subject born in England, yet he ſhall not be ſtiled with his forraign title of dignity, Cooks 7 part 15. a.
And ſo it is if a Noble man of France, &c. come into England as Ambaſſadour, and here by lawfull Marriage hath iſſue a ſonne, the father dieth, the ſon is by birth a naturall Engliſh-man, yet he ſhall not bear the Title of Honour of his father; and the cauſe and reaſon hereof is, Becauſe the title of his Nobility had his originall by a French King, and not by any naturall peration; which thing is well proved both by authority of Law, and experience in theſe dayes; for in the book laſt mentioned, in that leaf is reſolved a more ſtranger caſe, that is, albeit that a Poſtnatus of Scot­land or Ireland, who is in theſe dayes a naturall Subject to the King of England, or any of his poſterity, be he the heir of a Noble man of Scotland or of Ireland, yet he is none of the Nobility of England. But if that Allien or ſtranger born, or Scot be ſummoned by the Kings Writ, to come unto his Parliament, and is therein ſtiled by his for­raign ſtile, or by other Title whereunto he is inveſted withi [...] England by the Kings grant, then from thenceforth he is a Peer of this Realm, and in all Judiciall and legall proceed­ings he ought to be ſo ſtiled, and by no other name, 39 Ed. 3.36.
And it was the caſe of Guilbert Humphreyvile, Earl of Angers in Scotland. For it appertaineth to the Royall pre­rogative of the King to call and to admit any Ali­en born, to have voyce and place in his Parliament, at his Parliament at his pleaſure, although it is put in practice very rarely and ſeldome time, and that for very great and weighty conſiderations of State: And if after ſuch Parlia­mentary Summons of ſuch a ſtranger born, queſtion do ariſe, [Page]and the iſſue, whether he is of that title or no; it may well be tryed by the Records, which is the onely lawfull tryall in that caſe, Cooks 7. part 15. a 6 part 53.
But there is a diverſity worthy the obſervation (for the higheſt and loweſt dignities are univerſall) and therefore a Knight, in all place ſoever he received his title of dignity, and ſo ought of right and by Law be named in the Kings Courts, 26 Ed. 4.6.39. Ed. 3.36.
Alſo if the Emperour, or the King of Denmark, or any other forraigne King come into this Realm by ſafe-Conduct (as he ought) For a Monarch or an abſolute Princ [...], though he be in League, cannot come into England without Licenſe and ſafe-Conduct of the King of England; but any ſubject to ſuch forraigne King in league may come into this Realm without Licenſe, Cook 7. part 21.6. In this c [...]ſe he ſhall ſue and be ſued by the name of Emperour or King, otherwiſe the writ ſhall abate. There is a notable preſident cited out of Fleta, where treating of the Juriſdiction of the Kings Court of Marſhalſey, it is ſaid, And theſe things he may law­fully do by Office (that is to ſay) the Steward of the Kings Houſhold, notwithſtanding the liberty of any other, al­though in another Kingdom, where the offender may be found in the Kings houſe, according to that which happened at Paris, held in the 14 yeer of Ed. 1. of one Engleam of Nogent, taken in the Houſhold of the King of England (the King himſelf being then in Paris) with Silver diſhes lately ſtollen, at which deed the King of France being preſent, and whereupon the Court of the King of France did claym cog­nizance of the plea concerning that theft, by Juriſdiction of the Court of Paris, the matter being diverſly debated in the Councell of the King of Fr [...]n [...]e; at length it was ordered that the King of England ſhould uſe and enjoy that his [Page]Kingly prerogative of his Houſhold, where being convicted by Sir Robert Fitz. John Knight, Steward of the Kings Houſhold of the theft, by conſideration of the ſame Court, was hanged on the Gallows in St Germans fields, Cooks 7. part 15.6.
And there (by the way) may alſo be noted from the rea­ſon in the recited Books alleadged the perſon of a King in another Kings Dominions is not abſolutely priviledged, but that he may be impleaded for debt or treſpaſſe, or condem­ned for Treaſon committed within the ſaid Dominions; for it is a generall Law of Nations, That in what place an of­fence is committed, according to the Law of that place they may be judged, without regard of any priviledge; neither can a King in another Kingdom challenge any ſuch preroga­tive of immunity from Laws, for a King out of his proper Kingdom hath no merum Imperium, abſolute power, but onely doth retain bonoris titulos & dignitatis, the Titles of Honour and Dignity, ſo that w [...]ere he hath offended in his own perſon againſt the King of the Nation where he is, per omnia diſtringitur etiam quo [...]d perſonam, he may be diſtrayn­ed even to his own perſon. And the ſame Law is of Ambaſ­ſadours, ne occaſio daretur delinquendi, leſt occaſion of of­fence be given, like as a ſanctuary will ſave a mans life from man-ſlaughter, but not when man-ſlaughter is committed within the Sanctuary, for then he doth wilfully wave the benefit of all priviledges and prerogatives, and neverthe­leſſe it bindeth firm, that Ambaſſadours are called Legats, be­cauſe they are choſen as fit men out of many, and their per­ſons be ſacred both at home and abroad, ſo that no man in­juriouſly may lay violent hands upon them without breach of the Law of Nations, and much leſſe upon the perſon of a King in a ſtrange Land.
[Page]
Bracton a Judge of this Realm in the Raign of King Hen. 3. in his firſt Book, 8 ſaith in effect as followeth:
There is no reſpect of perſons with God, becauſe God is no accepter of perſons; for as unto the Lord, he that is great­er, is as the leſſer, and he that doth govern, as the ſervant; but with men there is a difference of perſons, viz. The King, and under him Dukes, Counts, Barons, Vavaſors, and Knights; Counts ſo called, becauſe they take their name from the County, or from the word ſociety, who may alſo be tearmed Confull, of Counſelling; For Kings do aſſociate ſuch men unto them to govern the people of God, ordaining them in­to great honour, power, and name, when they do gird them with ſwords (that is to ſay) ringis gladiorum, with the Belts of their ſwords; ringis, ſo called * quaſi renes girans & cir­cundans, for that they compaſſe the Reins of ſuch, that they may keep them from inceſt and luxury, becauſe luxurious and inceſtuous perſons are abominable unto God; upon this cauſe were the ſtations and encamping of Arms, called in the ancient language of Rome caſtra, even of the word Caſtrare, to geld, ſince that they ought to be caſtrata vel ca­ſtra. In that place ought a good Generall to foreſee that Venus delights be as it were gelded, and cut off from the Army, vide Sir John Ferne his Book, intituled, The glory of generoſity. The ſword alſo doth ſignifie the defence of the Kingdome and Countrey.
There be other Potents under the King, which are called Barons (that is to ſay) robor belli, the ſtrength of Warre. There be others which are called Vavaſors, viri magnae dig­nitatis, men of great dignity; for Vavaſor cannot better be ſaid to be any thing, than Vas ſortitum ad valetudinem, a veſſel choſen for valour, or as men ſtanding with their Generall ad valuas Regni: and this is enough, if not too much in [Page]generall ſpoken of the Nobility of England; now follow I a more particular diſcourſe of them according to their ſeverall degrees.
The Prince.
THe Kings eldeſt Sonne and Heir apparant is ſtiled Prince, Quaſi primum locum capiens poſt Regem, the firſt next the King. To him it was permitted by the Statute of 24. Hen. 8. cap. 13. To wear Silk of the colour of Pur­ple, and Cloth of Gold of Tiſſue in his apparell, or upon his horſe; but by another Statute made in the fourth yeer of King James, Chap. 25. all Laws and Statutes concerning apparell are taken away; And by the Statute of 34. Hen. 3. cap. 2. Taking ſhall not be from henceforth made by o­thers, then by the Purveyors of the King, of the Queen, and of the Prince their eldeſt Sonne, and that if any other mans Purveyor make ſuch taking, it ſhall be done of them, as thoſe which do without warrant, and the deed judged as a thing done againſt the peace, and the Law of the Land, and ſuch as do not in manner aforeſaid ſhall be duly puni­ſhed.
To eſchew maintenance, and nouriſh peace and amity in all parts of the Realm; many Statutes have been made in the Raign of Hen. 4. prohibiting the giving of ſignes or Liveries to any but to their menialls: Nevertheleſſe, by the Statute of 2. Hen. 4. cap. 21. It is provided, that the Prince may give his honourable Liveries of ſignes to the Lords, or to his meniall Gentlemen; and that the ſaid [Page]Lords may wear the ſame, as they wear the Kings Livery, and that the menialls of the Prince may alſo wear the ſame, as the Kings menialls.
But afterwards, by occaſion of divers other Statutes of latter times made by ſundry other Kings, for the ſuppreſſing of that enormity of maintenance, and of the generall words in them, that priviledge of the Prince was abridged, or rather taken away, therefore the Statute of 12. Ed. 4. was made as followeth.
Item, Our Soveraign Lord the King conſidering, that the Prince the firſt begotten Sonne to the King of England, hath been at their liberties to give their Liveries, and ſignes at their pleaſure, and that divers Statutes againſt givers and takers of Liveries and ſignes, as well in the time of his noble raign, as in the time of his progenitors and prede­ceſſors hath been made, and that by force of the ſaid Statutes his dear beloved firſt begotten ſonne Edward Prince of Wales, Duke of Cornwall, and Earl of Cheſter, is as well as any other perſon reſtrained to give any ſuch Liveries and ſignes, as our Soveraign Lord the King; willing that his firſt begotten ſonne the Prince be at his liberty in receiving any perſon, and giving his ſignes and Liveries in as large form as any Prince, firſt begotten ſonne of any of his Noble Progenitors and predeceſſors in time paſt have been, hath ordained and eſtabliſhed by authority of the ſaid Par­liament, that the Prince ſhall be at his liberty to retain and give his honourable Livery and ſigne at his pleaſure, and that the perſons ſo retained, or to whom ſuch Liveries or ſignes be or ſhall be given, may be retained and received, and wear the ſame Livery and ſign without trouble, impe­diment or impeachment, pain, contempt, or forfeiture, or any penalty contained in any of the ſaid Statutes, or in any [Page]thing in them compriſed notwithſtanding: Nor that the ſaid Statutes in any manner ſhall extend to any retaining to be made by the ſaid Prince, in giving, taking, or retaining of any Livery or ſigne of the Prince.
By the Statute 21. Hen. 8. cap. 13. The Prince may retain as many Chaplains as he will, though all others of the No­bility, other then thoſe of the Kings bloud be reſtrained to a certain number, and they, or any of them may purchaſe, licence or diſpenſation, and take, receive, and keep perſo­nages, or benefices with cure of ſouls.
By order of the common Law, a King might have a rea­ſonable ayde of all his Tenents, as well of thoſe that did hold of his highneſſe by Knights ſervice, as of thoſe that did hold their Land in ſoccage.
That is to make his eldeſt Sonne Knight,But firſt note that the ayde is not to be reco­vered before the Sonne be of the age of 15. yeers, or before the Daughter accompliſh the age of 7. yeers, Fitz Harbert Nat. brevium, and for the Marriage of his eldeſt Daughter, and the ſumme of money was not in certainty, but at the Kings pleaſure, till by the Statute made in the 25. of Ed. 3. cap. 11. by which is enacted, as followeth.
Item, It is aſſented that reaſonable aid to make the Kings firſt Sonne Knight, and to marry his eldeſt Daughter, ſhall be demanded and levied, after the forme of the Statute thereof made, and not in other manner, that is to ſay, of every Knights Fee, holden of the King without mean rate, 20s and no more, and of every 20l of Land, holden of the King without mean in ſoccage 20s , and no more, and ſo rata pro rata of the Lands in ſoccage. And for Lands of the tenure of Chevalry, according to the quantity of the Fee.
By another Statute, made in the ſaid 25. yeer of Ed. 3. [Page] cap. 2. amongſt other things it is declared, that to compaſſe or imagine the death of the Kings eldeſt Sonne and Heir, is crimen laſoe Majeſtatis, high treaſon, or if a man do violate the Wife of the Kings eldeſt Sonne and Heir, it is high treaſon, and ſee the Statute 20. Hen. 8. cap. 13. And ſo was the ancient common Law of England, and not a new Law made by this Statute, Cooks 8. Part. 28.6. But this Statute is a manifeſtation and declaration, or publication of the ancient common Law in this Caſe.
By a Statute made in the ſaid 25. yeer of King Ed. 3. It is declared, becauſe the people be in ambiguity, and doubt of the children born in the parts beyond the Sea, out of the Kings Legiance of England, ſhould be able to demand any inheritance, within the ſame Legiance or not. Whereof a Petition was put into the Parliament late holden at Weſt­minſter the 17. yeer of the raign of our Soveraign Lord the King aſſembled in this Parliament, and was not at the ſame time wholly aſſented. Our Soveraign Lord the King willing that all doubts and ambiguities ſhould be put away, and the Law in this caſe declared, and put in a certainty, hath charged the ſaid Prelates, Earls, Barons, and other wiſe men of his Councell aſſembled in this Parliament, to deli­berate upon this point, who with one aſſent hath ſaid, That the Law of the Crown of England is, and alwayes hath been ſuch that Les Enfants du Roy, the children of the King of England in whatſoever part they be born, in Eng­land, or elſewhere, be able, and ought to bear the inheri­tance after the death of their Anceſtors, which Law our Soveraign Lord the King, the ſaid Prelates, Earls, Barons and other great men, and all the Commons aſſembled in this Parliament, do approve and affirm for ever.
Note, Theſe words in the Statute, Les Infants du Roy, [Page]have briefly ſet down, and in a vulgar manner, for loquen­dum ut vulgus, and not in form of exquiſite pleading for ſentiendum ut docti, and therefore ought to be underſtood largely, Cooks 7. part. 11.6. and as the Latine word liberi is with the Civilians, Bract. lib. 2. cap. 29. hath theſe words, Item deſcendit jus vero heredi ubicunque nat in fuerit, vel in utero matris, intra mare, vel ultra: Nec poteſt ſibi aliquis facere beredem, quia ſolus Deus heredem facit. The right doth deſeend unto the true Heir, whereſoever he ſhall be born in the Womb of his Mother on this ſide the Sea, or beyond, no man can make an Heir unto himſelf, becauſe God only doth make the Heir, read the Statute, and Cook 7. part. 18. a. Where you ſhall ſee that though generally, the birth-place is obſervable, yet many times Legiance, and obedience with­out any place within the Kings Dominions may make a Subject born, for though we ſee by experience almoſt in every Parliament, Ambaſſadors, Merchants, and the Kings ſouldiers doth ſhew there in ſuch cauſes, to have their chil­dren naturalized, or made denixens; yet that doth proceed onely of doubt, and needleſſe ſcupuloſity and ignorance of the Law; even as we ſee men that are doubtfull, deſire to be reſolved, as may appear by ſundry covenants in bargai­ning, more then neceſſary. And by renuing of Chartes, though there be no forfeitures; and by ſuing forth par­ticular pardons, when a generall is granted by Parliament, Prieſts, and Miniſters ſee to the Parliament, for legitima­tion of their children.
And in the Articles confirmed by Parliament, touching the marriage between Philip Prince of Spain, and Queen Mary, a ſpeciall proviſo was, to barre him from being Tenant by the courteſie of the Crown, in caſe he ſhould have iſſ [...]e by her, and ſurvive, which was ſuperfluous; be­cauſe [Page]the Common-Law would have denyed this laſt point. See the Lord Cromwels Speech in the caſe of the Poſtnati, fol. 36.
But note that if an Alien Enemy come into this Realm, and his Wife Engliſh, or ſtranger, be delivered of a childe within England; this childe notwithſtanding his birth-place is an Alien born, for want of allegeance in the Parents, Ibidem.
King Henry did create Edward his eldeſt Sonne the firſt Prince of Wales, and did give unto him the dignity and Dominion of it, to be holden of him and his Heirs, Kings of England; and after that time, the eldeſt ſonne of the King of England hath been Prince of Wales, and as incident to the State and dignity of a Prince, and might make Laws and Statutes, and uſe juriſdiction and authority, as amply as any King of that Nation could do.Cooks 7. part. 21.6. Vide Mills, fol. 312. Plowden. 126. For Wales was a Kingdom in ancient time. But in a Statute made in the 12. Ed. 1. Wales was united and incorporated into Eng­land, and made parcell of England in poſſeſſion. And note in Tho. Mylls 112. the deviſe of the ſaid King was to draw the Welchmen to acknowledge the Kings eldeſt Son, Ed­ward of Carnarvan to be their Prince.
Alſo by another Statute made 27. Hen. 8. cap. 24. a gene­rall reſumption of many liberties and franchiſes heretofore, taken or granted from the Crown, as the authority to par­don Treaſon, murther, man-ſlaughter, and fellony, power to make Juſtices in Oyre, Juſtices of aſſize, Juſtices of peace, Goal delivery, and ſuch like; ſo that from thenceforth, the Kings eldeſt Sonne, hath only the name and ſtile of Prince of Wales, but no other Juriſdiction then at the Kings plea­ſure is permitted him, and granted by his Letters Patents, [Page]as by the tenour thereof following, made by King Henry the eight, to Edward his ſonne, and heir apparent may appear.
Henry, Ireland was before, 33. Hen. 8. a Lord­ſhip, and now is a Kingdom, and the King of England, was as abſolute a Prince and Sove­raign, when he was Lord of Ire­land, as now when he is ſtiled King of the ſame, Cooks 7. part. By the grace of God King of England, and of France, Lord of Ire­land, &c. To all Archbiſhops, Biſhops, Abbots, Priors, Dukes, Earls, Barons, Juſtices, Viſcounts, Governours, Mini­ſters, and to all our Bailiffs, and faith­full Subjects greeting, out of the excel­lency of Royall preheminence, like as the beams from the Sunne, ſo doth infe­riour honour proceed; neither doth the integrity of Royall luſtre, and bright­neſſe by the naturall diſpoſition of the light-affording light, feel any loſſe or detriment by ſuch borrowed lights; yea, the Royall Scepter is alſo much the more extolled, and the Royall Throne exalted, by how much more nobleneſſe, preeminences, and honours, are under the power and command thereof.
And this worthy conſideration allureth, and induceth us with deſire to the increaſe of the name and honour of our firſt begotten, and beſt beloved Sonne Edward, in whom we behold and ſee our ſelves to be honoured, and our Royall Houſe alſo, and our people ſubject to us, hop­ing by the grace of God (by conjecture taken, of his gra­tious future proceedings) to be the more honourably ſtrengthned, that we may with honour prevent, and with aboundant grace proſecute him, who in reputation of us, is deemed the ſame perſon with us.
[Page]
Wherefore by the Councell and conſent of the Prelats, Dukes, Earls, Viſcounts, and Barons of our Kingdom, be­ing in our preſent Parliament, we have made and created, and by theſe preſents, make and create him the ſaid Edward Prince of Wales, and Earl of Cheſter, and to the ſame Ed­ward we give and grant, and by this Charter have confir­med the Name, Stile, Title, State, Dignity, and the honour of the ſaid Principality, that he may therein in governing, rule, and in ruling, direct, and defend. We by a Garland upon his head, by a Ring of Gold upon his Finger, and a Virge of Gold, have according to the manner inveſted him to have, and to hold to him, and to his Heirs the Kings of England for ever.
Wherefore we will and ſtraightly command, for us, and our Heirs, that Edward our Sonne aforeſaid, ſhall have the Name, Stile, Title, State, Dignity, and honour of the Prin­cipality of Wales, and of the County of Cheſter aforeſaid, unto him and his Heirs, the Kings of England aforeſaid for ever; Theſe being witneſſes, the Reverend Father John Cardinall and Archbiſhop of Canterbury, Primate of all England, our Chancellor, and William, Archbiſhop of York, Primate of England, Thomas Biſhop of London, John Bi­ſhop of Lincolne, and William Biſhop of Norwich; our moſt welbeloved Couſins, Richard Duke of York, Humphry Duke of Buckingham; our welbeloved Couſin, Richard Earl of Warwick, Richard Earl of Salisbury, John Earl of Wiltſhire; and our welbeloved, and faithfull Couſins, Ralph Cromwell, Chamberlain of our Houſe, William Falconbridge, and John Sturton, Knights; Dated at Our Palace at Weſtminſter the fifteenth day of March, and in the yeer of Our Raign thirty two.
And here (by the way) may be obſerved, that in ancient [Page]time, and in the time of the Engliſh Saxon Kings, the uſe was as well in penning the Acts of Parliament, as of the Kings Letters Patents, when any lands, franchi­ſes or hereditaments, did paſſe from the King of any eſtate of inheritance, as alſo in their creations of any Man unto honour and dignity, the concluſion was with the ſigne of the Croſſe in forme aforeſaid (that is) his Teſtibus &c.
But long time that forme hath been diſcontinued, ſo that at this day, and for many yeares paſt, all the Kings Patents for lands, franchizes and hereditaments, doe conclude with teſte me ipſo; nevertheleſſe in all creati­ons of honour and dignity by Letters Patents, the anci­ent forme of concluding with, his teſtibus, is uſed at this day, Cookes 8. part 19.
And it hath been reſolved by the Judges, that all Acts of Parliament and Statutes whien doe concerne the Prince, who is the firſt begotten ſon of the King, and heire apparant to the Crowne, for the time being, Per­petuis futuris temporibus, in all ſucceſſion of ages and times be ſuch Acts, whereof the Judges and all the Realme muſt take conuſance, as of generall Statutes, for every ſubject hath intereſt in the King, and none of his ſubjects (who is within his Lawes) be divided from him, being his head and Soveraigne; ſo that the buſi­neſſe and things of the King doth touch all the Realme, and namely, when it doth concerne the Prince, the firſt begotten ſonne of the King, and Heire apparant to the Crowne, Corruſcat enim Princeps radiis Regis Patris ſui & cenſetur una perſona cum ipſo; For the Prince ſhi­neth with the beames of the King his Father, and is holden to be one perſon with him. Cookes 8. part 28.
[Page]
Although the Prince by expreſſe words hath no privi­ledge by the great Charter of the Forreſt, 9 H. 3. cap. 11. for hunting in the Kings Forreſts or Parks, paſſing by them, and ſent for by the Kings commandment; yet by conſtruction the Prince is to take benefit and advantage thereby, as well as Biſhops, Earls, or Barons, who are expreſſed, Crompt. Courts, des Juſtices de Forreſts, 167.
In the Parliament, 31 H. 8. c. 10. an Act concerning the placing of the Kings children, and Lords in the Parlia­ment, and other aſſemblies, were amongſt other things made as followeth.
Firſt, it is enacted by the authority aforeſaid, that no perſon or perſons, of what degree, eſtate or condition, whatſoever he or they be, (except only the Kings chil­dren) ſhall at any time hereafter attempt or preſume to ſit, or have place at any ſide of the cloth of ſtate in the Parliament chamber, neither of the one hand of the Kings Highneſſe, or of the other, whether the Kings Majeſty be there perſonally preſent or not.
The Prince ſhall not find pledges for the proſecution of any Action, and therefore ſhall be amerced more then the King ſhould be, or the Queen his wife, Vide Cooks 8. part, 61. b.
Of the moſt noble and excellent Prince that now is, it is truly ſaid, that he is omni nomine numine magnus, by deſtiny, name, & providence of God, the greateſt; before Cook to the Reader, before his 8. Book, the laſt leaf.
Nevertheleſſe as he is a diſtinct perſon by nature from the King, ſo is he diſtinct by the Law, viz. a Subject, and holdeth his principalities and ſeigniories of the King; neither ſhall he have all thoſe Prerogatives which the King ſhal have; for example, when the King ſeizeth his Subjects lands, or taketh away his goods from him, ha­ving [Page]no title by order of the Law ſo to do: In this caſe the Subject is to ſue to his Soveraign Lord by way of Petition onely, for other remedy hath he not, but ſuit by Petition can be to none other then to the King; for no ſuch ſuit ſhall be made to the Prince, but Actions as the caſe requireth, as againſt a Subject, Stamf. praerog. ca. 22.
And in token of ſubjection, the Prince doth not upon his Poſie of his Arms diſdain the old Saxon word (Ich dien, I ſerve) as Lambert doth mention in his Book of Perambulation of Rent. 364.
And there is a caſe, that Gaſcoin chief Juſtice of Engl: in the time of H. 4. did commit the Prince, who would have taken a priſoner from the Bar in the Kings Bench, and the Prince did humbly obey, and did go at his com­mand; in which the King did greatly rejoyce that hee had ſuch a Judge who durſt miniſter juſtice upon his ſon, and alſo that hee had a ſon ſo gracious as to obey, Court de Banco Regis, 79. Crompton.
A queſtion was moved to the Juſtices in the firſt yeer of H. 7. what order ſhould be in that preſent parliament, for the anulling and making void certain attainders, for ſo much as divers who were returned of that Parliamēt did ſtand attainted of treaſon; and all the Juſtices reſol­ved, That ſo many of the Knights of the ſhires, or Citi­zens, or Burgeſſes as ſtood then attainted of treaſon, ſhould depart out of the Parliament houſe at the rever­ſall of the Act of Parliament for their attainders. But as ſoon as the Act of Parliament was reverſed and annuld, that they and every of them (that is to ſay) Lords and Commons ſhould come into their places, and then may proceed upon any thing there moved lawfully, as law­full perſons; for it is not convenient that they who are attainted ſhould be in places of lawfull Judges.
[Page]
And then another queſtion was moved, What ſhall be ſaid of the King himſelf? for he alſo was attainted by his Predeceſſour Rich. 3. and after communication had a­mongſt themſelves, all did agree that the King was a perſon able, and diſcharged of any former attainder ipſo facto. That he took upon him to raign, and to be King, by which it manifeſtly appeareth, that by the Laws of England there can be no inter regnum within the ſame; & that preſently by deſcent, the next heir in blood is cō ­pleatly and abſolutely King, without any eſſentiall Ce­remony, or act to be done ex poſt facto. And that Corona­tion is but a royall ornament, and outward ſolemniza­tion of the deſcent, and of this laſt matter. Read Cooks 7 part, fol. 10.6. and that there followeth.

Of Dukes.
THe form of the Patent of Duke of York that now is.
Rex, &c. To all Archbiſhops, Biſhops, Dukes, Mar­queſſes, Earls, Viſcounts, Barons, Juſtices, Governours, Knights, Miniſters, And to all Bailiffs, and faithfull Sub­jects, greeting: Whereas We often times call to minde how many and innumerable gifts, and what excellent be­nefits that great worker of all goodneſſe of his only be­nignity and clemencie, hath abundantly beſtowed upon Us, who by his power hath conſociated divers and migh­ty Lyons in firm peace without any ſtrife, but alſo hath amplified and exalted the bounds and limits of our Go­vernment, [Page]by his unſpeakable providence above our progenitors, with an indiſſolvible conjunction of the ancient and famous Kingdoms in the right of blood un­der our Imperiall Diadem; in regard whereof, we can­not but moſt willingly acknowledge our fruitfulneſſe and iſſue, plentifully adorned with the gift of Nature, which he hath vouchſafed upon us, becauſe in truth, in the ſucceſſion of children, a mortall man is made as it were immortall. Neither unto any mortall men, at leaſt­wiſe unto Princes not acknowledging ſuperiours, can any thing happen in worldly caſes more pleaſant and ac­ceptable, then that their children ſhould become notable in all vertues, gooodneſſe, manners, and increaſe of di­gnity; ſo as they which excell others in nobleneſſe of bloud, and indowments of Nature, might not be thought of others to be exceeded.
Hence it is, that that great goodneſſe of God, which is ſhewed unto us in our fertility, to paſſe in ſilence, or to be thought not to ſatisfie the Law of Nature, whereby we are chiefly provoked to be well affected, and liberall to thoſe, in whom we behold our blood to begin to flo­riſh, coveting with great and fatherly affection, that the perpetuall memory of our blood, with honours, and in­creaſe of dignity, and all praiſe may be affected: Our well-beloved Son, Charls Duke of Albany, Marqueſſe of Ormond, Count of Roſſe, and Lord of Ardmannoth; Our ſ [...]cond begotten ſon, in whom the Royall form and beau­ty worthy honour, and other gifts of vertue, do now in the beſt hopes ſhine in his tender graces: We erect, cre­ate, make and ordain, and to him the name, ſtile, ſtate, title, dignity, authority, and honour of the Duke of York do give, and him of that Name, with the title, ſtate, [Page]ſtile, honour, authority, and dignity, with other honors to the ſame belonging and annexed, by the girding of the ſword, cap, circlet of gold put upon his head, and the delivery of a golden Virge, we do really inveſt; to have and to hold the ſame name, and ſtile, ſtate, and dignity, authority, and honour of the Duke of York unto the a­foreſaid Charles our ſecond begotten ſon, and to his heirs males of his body, lawfully begotten for ever. And that the aforeſaid Charles our ſecond begotten ſon, ac­cording to the decencie and ſtate of the ſaid name of Duke of York, may more honorably carry himſelf; we have given and granted, and by this our preſent Charter we confirm for us and our heirs, unto the aforeſaid Duke, forty pounds to have, and yeerly to receive to the foreſaid Duke and his heirs for ever out of the Farms, iſſues, profits, and other commodities whatſoever com­ming out of the foreſaid County of York, by the hands of the Sheriffe of the ſame County for the time being, at the Terms of Eaſter, and Michael the Arch-angel, by even portions; for that expreſſe mention of other gifts and grants by us unto the ſame Duke, before time made in theſe preſents made, doth not appear notwith­ſtanding.
Theſe be witneſſes, the moſt excellent, and moſt be­loved Henry, Prince, our firſt begotten ſon, Ʋlrick Duke of Holſt, brother of the queen our beloved wife, and the Reverend Father in Chriſt, Richard Archbiſhop of Canterbury, Primate and Metropolitan of all England; and alſo our welbeloved and faithfull Councellour, the Lord Eleſmore, and Chancellour of England, Thomas Earl of Suffolk, Chamberlain of our houſhold; and alſo our dear couſin, Thomas-Earl of Arundel, and our well-beloved couſin and Councellour, Henry Earl of Nor­thumberland,[Page]Edward Earl of Worceſter, Maſter of our horſe, George Earl of Cumberland; and alſo our well-beloved couſin, Henry Earl of Southampton, William Earl of Pembroke; and alſo our well-beloved couſins, Charles Earl of Devon, Maſter of our Ordinance, Hen­ry Earl of Northampton, Warden of the Cinque-Ports▪ John Earl of Marr, Robert Viſcount Eranborne; our principall Secretary; and our well-beloved and faith­full Councellour Edward Lord Zuch, Preſident of our Councell in the Principality and Marches of Wales; and alſo ou [...] wel-beloved and truſty Robert Lord Willoughby of Earsby, William Lord Mounteagle, Gray Lord Chan­dois, William Lord Compton, Francis Lord Norris, Ro­bert Lord Sidney; our well-beloved and faithfull Coun­cellours, William Lord Knowles, Treaſurer of our houſ­hold, Edward Lord Wotton, Comptroller of out houſ­hold; and our well-beloved and faithfull Councellour, Alexander Lord; and alſo our wel-beloved and faithfull Councellors, George Dunbarr; Lord of Barwick, Chan­cellour of our Exchequer; Edward Lord Bruſe of Kin­loſe, Maſter of the Rolls of our Chancery; and alſo our faithfull and well-beloved Thomas Lord Eskine of Bielton, Lord Balmermoth, and others; given by our hand at our Pallace of Weſtminſter the ſixth day of Ja­nuary, in the ſecond yeer of the Raign of K. James.
K. Edw. 3. in the 11 year of his Raign, by his Charter in Parliament, and by authority of Parliament did cre­ate Edw. his eldeſt ſon, the Black-Prince D. of Cornwall not onely in title, but cum feodo, with the Dutchy of Cornwall, as by the tenour of the ſaid Letters Patents exemplified may appear, Cooks 8 part, in the pleading, Habend' et tenend' eidem duci, et ipſius et heraed' ſuorum Regum Angliae ſiliis primogenitis, et dicti loci ducibus in [Page]Regno Augliae hereditatoria ſucceſſoris: To have and to bold to the ſame Duke and his heirs Kings of England, the firſt begotten ſons, and Dukes of the ſame place, in the kingdom of England, and to hereditary ſucceſſion; ſo that he that is hereditable muſt be heir apparant of the King of England, and of ſuch a King, who is heir unto the ſaid Prince Edward: And ſuch a firſt begotten ſon and heir apparant to the Crown, ſhall inherit the ſaid Dukedom in the life of the ſaid King his father, with manner of limitation of eſtate, was ſhort, excellent, and curious, varying from the ordinary Rules of the Com­mon Law, touching the framing of any eſtate of inheri­tance in fee-ſimple or fee-tail. And nevertheleſſe by the authority of Parliament, a ſpeciall fee-ſimple is in that onely caſe made, as by judgment may appear in the Book aforeſaid, and the caſe thereof, fol. 27. and 21 E. 3.41. b.
And ever ſince that creation, the ſaid Dukedom of Cornwall hath been the peculiar inheritance of the Kings eldeſt ſon, ad ſupportandum nomen & on us bonoris, to ſup­port the name and weight of that his honourable eſtate, during the king his fathers life; ſo that he is ever Duxna­tus non creatus, a Duke born, not created; and the ſaid Duke the very firſt day of his nativity is preſumed and taken to be of full and perfect age, ſo that he may ſue that day for his livery of the ſaid Dukedom, and ought of right to obtain the ſame, as well as if he had been full 21 yeers of age.
And the ſaid Black-Prince was the firſt Duke in Eng­land after the Conqueſt; for though Bracton, who made his Book in H. 3. ſaith, Et ſunt ſub rege duces, as before ap­peareth, yet that place is to be underſtood of the ancient kings, who were before the conqueſt; for in Mag. Charta, [Page]which was made in Anno 9 H. 3. we finde not the name of Duke amongſt the Peers and Nobles there mentioned. For, ſeeing the Norman Kings themſelves were Dukes of Normandy, for a great while, they adorned none with this honour of Duke.
And the eldeſt ſon of every King, after this creation, was Duke of Cornwall, and ſo allowed; As for example, Henry of Munmouth, eldeſt ſon of H. 4. and Henry of Winſor, eldeſt ſon of H. 5. and Edw. of Weſtminſter, the firſt ſon of Ed. 4. and Arthur of Wincheſter firſt ſon of H. 7. and Edward of Hampton firſt ſon of H. 8. but Ri­chard of Burdeaux, who was the firſt ſon of the Black-Prince was not Duke of Cornwall, by force of the ſaid creation; for albeit, after the death of his father he was heir apparant to the Crown, yet becauſe he was not the firſt begotten ſon of a King of England (for his father dyed in the life time of king Ed. 3.) the ſaid Richard was not within the limitation of the grant and creation, by authority of Parliament, made in the 11 yeer of king Ed­ward above mentioned. And therefore, to ſupply that defect, in the 5. yeer of Ed. 3. he was created Duke of Cornwall by a ſpeciall Charter.
Elizabeth eldeſt daughter to king Edw. 4. was not Durches of Cornwal, for ſhe was the firſt begotten daugh­ter of king Edw. 4. but the limitation is to the firſt begotten ſon.
Henry the 8. was not in the life of his father, king H. 7. after the death of his eldeſt Brother Arthur Duke of Cornwall, by force of the ſaid creation; for albeit, he was ſole heir apparant to the king, yet he was not his eldeſt begotten ſon, Cooks 8 part. 29. b. and 30. a.
And the opinion of Stamford a learned Judge, hath [Page]been, that he ſhall have within his Dukedom of Cornwall the kings Prerogatives, becauſe it is not ſevered from the Crown, after the form as it is given; for, none ſhall be inheritour thereof, but the kings of the Realm: For ex­ample, whereas by the Common Law, if a man hold di­vers Mannors, or other lands and tenements of ſeverall Lords, all by kn [...]hts ſervice, ſom [...] part by priority and ancient Feoffment, and other lands by poſterity, and by a latter Feoffment, and the Tenant ſo ſeized dy­eth his ſon and heir within age: In this caſe the cuſtody of Wardſh [...]p of the body, and his marriage, may not be divided among all the Lords, but one of them onely ſhall have right unto it, becauſe the body of a man is intire; and the Law doth ſay, That the Lord of whom ſome part of thoſe lands be holden by priority; and by the ſame tenure of Chivalry ſhall have it, except the king be any of the Lords; for then, though the Tenant did purchaſe that land laſt, yet after his death the king ſhall bee preferred before all, or any other the Lords, of whom the Tenant did hold by prio­rity: And ſo ſhall the Duke of Cornwall in the ſame caſe have the ſame Prerogative, if his Tenant dye hold­ing of him, but by poſterity of Feoffment, for any tenure of his Dutchie of Cornwall, although the ſaid Duke is not ſeized of any particular eſtate, where­of the reverſion remaineth in the king; for the Prince is ſeized in fee of his Dukedom, as before is ſaid.
Iohn of Gaunt the fourth ſon of king Edward 3. did take to wife Blanch, who was daughter and heir to Hen­ry Duke of Lancaſter, who had iſſue, Henry afterwards king of England, ſo that the ſaid Dutchy of Lancaſter did come unto the ſaid Henry by diſcent from the part of [Page]his mother, and being a ſubject he was to obſerve the Common Law of the Land in all things concerning his Dutchie. For if he would depart in Fee with any part thereof, hee muſt make livery and ſeizen, or if hee had made a Leaſe for life, reſerving rent with a reentery for default of payment, and the rent happen to be behind, the Duke might not enter unleſſe hee doe make a de­mand, or if he had aliened any part thereof whileſt he was with age hee might defeat the purchaſer for that cauſe, and if hee would grant a reverſion of any eſtate for life or yeares in being, there muſt alſo be Attornment, or elſe the grant doth not take effect.
But after that hee had depoſed King Richard the ſecond, and had aſſumed upon him the Royall eſtate, and ſo had conjoyned his naturall bodie in the bo­die Politique of the King of this Realme, and ſo was become King: Then the poſſeſſions of the Du­chie of Lancaſter were in him as King, and not as Duke. For the name of Duke being not ſo great, as the name of a King, was drowned by the name of King; and by the State Royall in him who was Duke, for the King cannot bee a Duke within  [...]s owne Realme: but out of his Realme hee may.
And likewiſe the name of the Duchie, and all the Franchizes, Liberties, and Juriſdictions of the ſame, when they were in the hands of him who had the Crowne and Juriſdiction Royall, were gone by the Common Law, and extinct, for the greater doth diſtinguiſh the leſſe, and after thoſe times the poſ­ſeſſions of the Dutchie of LANCASTER [Page]would not paſſe from King Henry the fourth, but by his Letters Patents under the great Seal of England, without livery of ſeiſin, and without Attornment; and if he make a Leaſe for life being Duke, reſerving a rent with reentry, for default of payment, and after his aſſumption of the Crown the rent happen to be unpaid, he might re­enter without demand; for the King is not bound to do ſuch perſonall Ceremonies as the Subjects are by the Law compelled to do. Therfore to have the ſaid Dutchy to be ſtill a Dutchy, with the liberties to the ſame, as it was before; and to alter the order & degree of the lands of the Dutchy from the Crown, the ſaid King H. 4. made a Charter by authority of Parliament, which is intituled Charta Regis Henrici quarti de ſeperatione ducatus Lanca­ſtria a corona authoritate Parliamenti anno Regni ſui pri­mo. The Charter of Henry the fourth, for the ſepa­ration of the Dutchy of Lancaſter from the Crowne by the authority of Parliament, in the firſt yeer of his raign of the ſaid King, as by the tenure thereof may appear.
And ſo by authority of Parliament, the ſaid Dutchy, withall the Franchiſes and liberties, were disjoyned from the Crown, and from the Miniſters and Officers of the Crown, and from the receit of the revenues of the Crown, and from the order to paſſe by ſuch conveyance which the ſaid Law did require in the poſſeſſions of the Crown.
But although the poſſeſſions of the Dutchy by force of the ſaid Statute ſtood, divided from the Crown, and ought to be demeaned and ordered, and paſſe as they ought before Henry the fourth was King; yet there is no clauſe ſet down in the ſaid Charter, [Page]which doth make the perſon of the king, who hath the Dutchy in any other degree then it was before; but things concerning his perſon, ſhall in the ſame eſtate as they were before ſeperations: Inſomuch, as if the Law before the Charter, by the authority of Parliament ad­judged the perſon of the King alwayes of full age, ha­ving regard unto his gifts, as well of the lands which he doth inherit in his naturall body, as in that he doth in­herit in the right of his Crown, or politique body, it ſhall be ſo adjudged for the Dutchy land after the ſaid Statute; for the Statute doth go, and reach unto the eſtate, condition, and order of the lands of the Dutchy, but doth not extend to the perſon of the king, who hath the lands in points touching his perſon, neither doth it diminiſh or alter the preheminences which the Law doth give, or attribute to the perſon of the King. For if king Henry 4. after the ſaid Act, had made a Leaſe, or other grant of parcell of the Dutchy by the name of H. Duke of Lancaſter onely, it had been void; for it ſhould have been made in the name of Henry 4. king of England.
And thus ſtood the Dutchy of Lancaſter, ſevered from the Crown all the raign of H. 4. H. 5. and H. 6. being politiquely made for the upholding of the Dutchy of Lancaſter, their true and ancient inheritance, howſoever the right heir unto the Crown might in future time ob­tain his right thereunto (as it happened in king Edward 4. his time:) But after king Edward 4. obtained his right unto the Crown of England, and was in his re­mitter, he in Parliament attainted H. 6. and appropria­ted unity, and annexed the ſaid Dutchy again unto the Crown of England, as by the Statute thereof made in [Page]the firſt yeer of his Raign may appear.
By which Statute three things were ordained:
	1. Firſt, the County Palatine of Lancaſter was again eſtabliſhed.
	2. Secondly, he did veſt it in the body politique of the kings of this Realm.
	3. Thirdly, he did divide it from the order of the Crown-lands; and in this force it did continue untill the time of H. 7. who forthwith (being deſcended from the houſe of Lancaſter) did ſeparate it onely in order and government from the Crown, and ſo continueth at this day, and all that is before ſpoken concerning the Duke and the Dukedom of Lancaſter, appeareth in Plowden, 212. and that which there followeth.

Before I write further concerning the Nobility, I ſhould ſet down the form of the Kings Letters Patents of their Creations, and the manner of ſolemnity uſed in the admittance and inveſtry of Marqueſſes, Earls, Viſ­counts, and Barons, according to their ſeverall degrees. But I do willingly omit ſo to do, partly becauſe in effect the ſame may appear by that before recited Patent, for the Creation of a Duke (altering onely ſuch things which of right ought to be altered) and partly becauſe their Patents are not onely extant and of Record, but alſo becauſe all thoſe things are to be read in a printed Engliſh Book of this ſubject, judicially made by Tho. Mills, being a matter alſo proper to the Colledge and Corporation of Heralds, and not unto the drift of my diſcourſe, and I will briefly ſet down ſome other things obſervable concerning each of them.

Of Marqueſſes.
[Page]
A Marqueſſe, that is, if we conſider the very nature of the word, is a Governour of the Marches, and hath the next place of honour after a Duke.
This title came to us but of late dayes, and was not beſtowed upon any one before the time of King Rich. 2. who made Robert Vere Marqueſſe of Dublin, and then it became with us to be a title of honour; for before time thoſe that governed the Marches were called com­monly Lords Marchers, and not Marqueſſes.
After the Normans had conquered this land, it was carefully obſerved by them as a matter of much mo­ment, and a point of ſpeciall policie, to place upon the confines and borders of the Britains, or Welſh, &c. not then ſubdued, men of much valour, not onely ſuffi­ciently able to incounter the inrodes and invaſions of the enemy; but alſo willing to make on-ſet of them, and inlarge the Conqueſt; theſe men thus placed, were of high bloud, credit, and countenance, among their country-men the Normans, and in whoſe faith and power the Conqueror repoſed ſpeciall confidence and truſt, and therefore in their territories given unto them to hold their tenures, were deviſed to be very ſpeciall, and of great importance, and their honours inriched with the name and priviledges of Earls of Cheſter, and for the North border of Wales created to be a County Palatine, and the Barons of the middle Port of the South Marches, were adorned in a manner with a Pa­latine Juriſdiction, having a Court of Chancery, and Writs only among themſelvs pleadable, to th'intent that [Page]their attendance, might not thence be driven for the pro­ſecution of controverſies, and quarrells in the Law: and as for the other part of the South Marches, they ſeemed ſufficiently fenced with the River of Severn and the Sea.

Of Earls.
FIrſt, It is to be obſerved, that originally within this Kingdome, Earldomes of Counties in the ancient Engliſh Saxon Government, were not onely Dignitie [...] of Honour, but alſo Offices of juſtice, for that they did further the adminiſtration of juſtice in the Counties whereof they were Earls or Aldermen. They had like­wiſe their Deputies under them, the Sheriff an Officer yet in being, and retayning the name of his Subſtituti­on, in Latine therefore called Vicecomes, as it is to be read at large in Cambden.
The Earls, in recompence of their travell concern­ing the Officers of the County received a Sallary, name­ly, the third peny of the profits of the ſaid County; which cuſtome continued a long time after the Conqueſt, and was inſerted as a Princely benevolence or gift in their Patents of Creation (as by divers ancient Patents there­of may appear) which afterwards were turned into pen­ſions, for the better maintenance of that honour, as appeareth by a Book Caſe upon the pleading of a Pattent, whereby King Henry the ſixth Created that worthy Knight, Sir John Talbott Earl of Shrewsbury; [Page]which penſion is ſo annexed to their dignity, as that by any means of Alienation, it cannot be at any time ſevered and disjoyned from the ſame; and therefore in reſpect of ſuch penſions, which were the third part of the profits of the County, or ſuch other ſum given in lieu thereof, ſome men have, not without probabi­lity thereof imagined, quod Comites nominabantur quia in multis fiſcu Regii Socti et Comites item participes eſ­ſent, vide Cooks 7 part 34. a.
Of the ſingle Earls, and not Palatine within the Realm of England, there were and have been princi­pally two kindes, but every of them ſubdivided into ſeverall branches, for they either take name of a place, or hold their title without any place at all. Thoſe that take their name of a place are of two kindes; for ei­ther the ſame place is a County (and this is moſt uſu­all) as the Earl of Devon-Shire, Cornwall, Kent, &c. or elſe of ſome other place being no County as a Town, Caſtle, Honour, or ſuch like; of which later ſort, ſome are moſt ancient, having their originall even from the Conquerer, or ſhortly after, as the Earldome of Richmond in York-Shire, Clarence in Suffolk, Arun­del ni Suſſex; all which had their originall in the time of the Conquerer, by Donation of thoſe Caſtles and Honors the Earldome of Bath, in the time of H. 7. and after in the time of H. 8. erected in the Family where it now remayneth: and the Earldome of Bridgewater, whereof Giles Dawbery was created in the time of H. 7.
Earldomes, which have their titles without any place, are likewiſe of two kindes, either in reſpect of office, as is the Earl Marſhall of England; for it is granted in this or the like manner, Officium Mareſcalli Angliae, with [Page]further words, viz. A. B. &c. Comitem Mareſcall [...] Anglia creamus ordinavimus & conſtituimus, &c. By which it appeareth that the very Office is an Earldom, which title of Earl Marſhall of England, King Richard 2. gave firſt to Thomas Newbray, Earl of Nottingham, whereas before they were ſimply ſtiled Marſhalls of England, Cambden. 167.
The ſecond ſort of Earls by birth, and ſo are all the Sonnes of the Kings of England, if they have no other dignity beſtowed upon them; and therefore it was ſaid that John afterwards King of England, in the life of his Father, Hen. 2. was called countiſcane terrae, before he was affied to Alice the daughter of the Earl of Moreton in France, though Hollenſhed, fol. 103. writing of the degrees of people in England, ſaith, That the Kings younger Sonnes are but Gentlemen by birth, till they have received creation from the King of high eſtate.
Earls, and all others of the degree of Nobility, and honour, have Offices of great truſt and confidence, be­ing for two principall purpoſes, ad conſulendum Regi tempore Pacis, to Councell the King in time of peace, the other, ad defendendum Regem & Patriam tempore belli, to defend the King and Country in time of Warre; and therefore Antiquity hath given unto them two Enſignes to reſemble both the ſaid duties; For the firſt, the head is adorned with a Cap of honour, and a Coronet, and the body with a Robe in reſemblance of Councell. Se­condly, They are girt with a ſword, in reſemblance, that they muſt be faithfull and true to defend the Prince and Country, Cooks 7. part. 34. a.
But to come to the Kings high Councell of Parlia­ment, No man ought to preſume before he hath received [Page]the Kings-Writ of Summons, for the rule is ad conſili­um ne accedas antequam voceris, the forme of a writ of Summons to an Earl is as followeth.
Rex, &c. Unto his welbeloved Coſin Edward, Earl of Oxford greeting. Becauſe by the aſſent and adviſe of our Councell, for certain weighty and urgent buſineſſe, concerning us the State and defence of our Kingdom, and Church of England; we have ordai [...]ed to be holden a certain Parliament at our Citie of Weſtminſter, the 22. day of November next coming, and there together with you, and with the Prelates, the great and noble men of our ſaid Kingdom, to have conference and trea­ty; commanding, and firmely enjoyning you, upon your faith and alleageance, whereby you are holden unto us, that the dangers and perills imminent of that buſineſſe conſidered, and all excuſe ſet a part, you be preſent the ſaid day in the ſame place with us, and with the Prelates, and great and noble men aforeſaid, to treat and give Councell upon the aforeſaid buſineſſe; and hereof fail you not, as you tender us, our honour, and the ſafeguard, and defence of our Kingdom and Church aforeſaid. Witneſſe our ſelf at Weſtminster in the ſecond day of March, in the firſt yeer of our Raign. Cromptons Courts, tit. Parliam. 1. which is recited out of the Book of Entries. 594.
Upon this Writ, three things have been obſerved.
Firſt, A priviledge incident to an Earl, or other of degree above him; for the Kings doth ſalute him by the name of his Coſin, although he peradventure be of no conſanguinity to the King.
Secondly, When the King doth ſummon an Earl, or any other Peer of the Realm of the Parliament, he doth [Page]ſend his Writ, directed to himſelf particularly, and not to the Sheriff of the County, as the generall Summons are for Knights and Burgeſſes for the Parliament.
Thirdly, The Writ is to the Earl of Oxford greeting not naming him Knight, though he be a Knight, and though that degree be parcell of his name, as appeareth, 3. Hen. 6. fol. 29.
And Priſcot chief Juſtice in the 32. H. 6.29. That i [...] an Eſquire be made Knight, he looſeth the name of E­ſquire: But if a Knight be made a Nobleman, he doth ſtill retain the name of Knight, and ſo ought to be ſtiled in all Writs. And Cooks 4. part. fol. 118. a. ſaith, That if a Baron be created an Earl, yet his title of Baron doth continue. But in Plowdens Book. 213. It is agreed, That if the Crown of England do deſcend to a Duke, within England, his name of Duke is gone for omne ma­jus tollit minus.

The increaſe of Name by the Addition of Honour.
AFter a Man is created an Earl, Viſcount, or into any other title of honour above them, his title is become parcell of his name (and not an addition only) and in all legall proceedings, he ought to be ſtiled by that his dignity.
In the firſt yeer of King Edward 3. fol. 151. a Writ of Formedon, was brought againſt Richard ſon to Allin, late Earl of Arundel, and did demand the Mannor of C. [Page]with the Appurtenants, &c. The Tenant hy his learned Councell, did plead, that he is Earl of Arundel, and was Earl the ſame day of the Writ purchaſed, and de­manded Judgement of the Writ, becauſe he was not named in the ſame according to his dignity, and title of Honour, to which the Demandant, ſaith, That at day, and time, when he did purchaſe the Writ, the Tenant wat not known, nor taken to be an Earl, and it is hard Juſtice, if the Writ ſhould abate without any default in the Plantiffe. Nevertheleſſe, Becauſe the truth of the matter, ſo that the Earldom did deſcend unto him, be­fore the Plaintiff commenced his Action, and purcha­ſed his Writ againſt him; therefore by judgement, his Writ was abated, although the Tenant was not at that time known, or holden to be an Earl. But if a Baron be Plantiff or Defendant, &c. It is not of neceſſity to name Baron, 8. H. 6.10. Yet ſee a diſtinction of Barons concerning this matter heer following, Fol. 27. b.
And ſo Reynald Gray was reputed an Eſquire, after the Earldom diſcended to him, till at the laſt, it was pub­liſhed, and decla [...]ed by the Queen, and by the Heralds, that he was Earl of Kent in right, and by diſcent, al­though he was reputed, or named Earl before that time, Dyer 318. lib. 10.

Addition of Name.
BUt an Addition may be uſed or omitted at pleaſure, except in ſome ſpeciall caſes, where proceſſes of [Page]Utlary lyeth, as hereafter followeth, the title of Supre­mum caput eccleſiae Anglicanae, which was by Act of Parliament, in the 26. yeer of H. 8. c. 1. & an. 35. H. 8. cap. 3. annexed to the Emperiall Crown of this Realm, is no parcell of the Kings by ſtile: but only an addition of the Kings ſtile, ſo that it may be omitted in the Summons of the Parliament (as it was done in the firſt yeer of Queen Mary) or uſed, as it was by the late Queen Elizabeth, and by the King that now is, at his pleaſure, and ſo it is adjudged as you may read in Dyer, In the firſt yeer of Queen Mary, Fol. 98. And ſo is the Law declared by authority of Parliament. 1. & 2. Phil. & Mary, cap. 8.256. See in Fox his Book of Martyrs, Fol. 217. An argument made by Hiles contrary.
But between the Majeſticall ſtile of the King, and the title of honour, appertaining to a Subject; this cifference is between grants or purchaſes made by, or to the King; and grants or purchaſes made by, or to a Nobleman, &c. For in that firſt Caſe it is neceſſary, that the Name of Kings be expreſſed, otherwiſe they are voide and of none effect. But if a Duke, Earl, or other of the Nobility do purchaſe, or grant by the Name of Baptiſm, and ſurname, omitting other title of ho­nour; it is not void, but good enough, for it is a rule in the Law, That every mans grant ſhall be conſtrued moſt ſtrongly againſt the grantor, and muſt for the be­nefit of him, to whom the grant is made, and ſo ut Res magis valeat quam pereat, that the matter may rather be ſtrengthened, then void; for there is a great diverſity in Law, between Writs and Grants; for if Writs be not formally made, they ſhall be abated, which is no greater prejudice, then the purchaſing another Writ; [Page]But if a Grant ſhould ſo Ligerfie, be made void, then the party hath no remedy to have a new; for that cauſe the Law doth not favour advantages, by occaſions of Miſnomer, more then the ſtrict rule of the Law doth require, Cooks 6. part. 64. b. Et ſequentia, falſe Latine ſhall abate a Writ, but not a Grant, Ibidem.
And if an Earl be Plantiff or Demandant, and hang­ing, the Writ ſhall not abate; but nevertheleſſe he ſhall proceed and count by the name of an Earl, according to ſuch title of honour, as he did b [...]ar at the time of his action commenced, Paſch. 13. Edw. 3. brief 259. Paſch. 19. Edw. 3. Procedendo. 2.32. Hen. 8.39. 7. Hen. 6.14. b. Et ſequentia. 25. Ed. 3.39. 22. Rich. 2. brief 9.37. & Paſch. 24. Edw. 3.14. But if the Plantiff in a quere impedit, be made Knight, hanging the Writ, the Writ ſhall abate, Cooks 7. part. 27. b.
There is a Statute made in the firſt yeer of H. 5. c. 5. where in is contained as following.
Item, It is ordained and eſtabliſhed, that in every Originall Writ of accounts perſonall, Appeals and Indictments, in which the Exigent ſhall be awarded in the Name of the Defendants. In ſuch Writs, originall Appeals, and Indictments, addition ſhall be made of their eſtate and degree, or miſtery, and the Towns, Hamlets or places, and the Counties where they were, or be converſant, and if by Proceſſe upon the ſaid Ori­ginall, Writs, Appeals or Indictments, in the which the additions be omitted, any Outlaries be pronounced, the ſaid Writs and Indictments ſhall be abated, by the execution of the party, wherein the ſaid additions are omitted, provided alwayes, that though the ſaid Writs of additions perſonall, be not according to the Records, [Page]and deeds by the ſurpluſſage of the additions aforeſaid, That for this cauſe they are not abated; and that the Clerks of the Chancery, under whoſe names ſuch Writs ſhall go forth written, ſhall not leave out or make o­miſſion of the ſaid Additions, as is aforeſaid, upon point to be puniſhed, and to make a fine to the King by the diſcretion of the Chancellor. And this Ordinance ſhall begin to hold place at the ſuite of the party, from the leaſt of Saint Michael next enſuing forwards.
Although the addition of eſtate, degree and myſtery to be added unto names, be written in the Statute, firſt and before the additions of place and Counties, yet it hath been uſed alwayes after the making of the ſaid Statute, to place the additions of eſtate, degree, and miſtery, after the places and County in every Writ, Appeals and Indictments againſt common perſons.
But the uſe is otherwiſe in Appeals and Indictments of Treaſon or Fellony againſt Dukes, Marqueſſes, and Earls for their names of degrees, are in ſuch Caſes put before the Additions of places and Counties, as Charles Earl of Weſtmerland, late of Bramſpeth in the County of Duriſm. Thelowell. lib. 6. cap. 14.
Names of dignity, as Dukes, Earls, Barons, Knights, Serjant at Law, &c. Be contained within this word degree, for gradus continet ſtatum in ſe, & non è contra­rio, degree doth contain ſtate in it ſelf, and not of the contrary; for the ſtate of a man, as Gentleman, Eſquire, Yeoman, Widdow, ſingle-Woman, &c. And the art or craft of a man is his myſtery, by Brook chief Juſtice in the Common-Pleas, in abridgement of the Caſe of 14. Hen. 6. fol. 15. titul. noſve dignitat. 33.
See in Cooks 8. parts 156. John Stile is bound by [Page]obligation to W. B. the obliger is afterwards made into a title of honour, or a Knight, the Bond is forfeited W. B. by his Atturney draweth a note or title, for an originall, according to the Defendants degree (although it vary from the ſpecialty) as it ought to be made by the Statute, but the Curſitor miſtaking, did make the originall onely, according to ſuch addition as was ſpe­cified in the obligation, omitting his degree of dignity, and the entry of the C [...]pias alias & plures, was according to the ſaid Originall, but in the Exigent, and Procla­mation, and in the Entry of it, the Deſendant was named according to his degree of dignity, upon a Writ of Errour, after judgement doubt was, if this might be amended in another Court, then where the originall was made.

Injuries done to the name and honour of a Nobleman.
IN the ſecond yeer of Richard 2. in the firſt Chapter, It was inacted, that counterfei­ters of falſe news, and of horrible and falſe lyes of Prelates, Dukes, Earls, Barons, and other Nobles, and great men of the Realm; and alſo of the Chancellor, Treaſurer, Clerk of the Privy Seal, Steward of the Kings [Page]Houſe, Juſtices of the one Bench, or of the other, and of other great officers of the Realm, of things which by the ſaid Prelates, Lords, Nobles, and Officers aforeſaid, were never ſpoken, touched, nor thought in great ſlander of the ſaid Prelates, Lords, Nobles, and Officers, whereby debates, and diſcords might ariſe betwixt the ſaid Lords, and Com­mons, (which God forbid;) and whereof great perill and miſchief might come to all the Realm, and quick ſubverſion, and deſtru­ction of the ſaid Realm, if due remedy be not provided. It is ſtraightly defended upon grievous pain, for to eſchew the ſaid dam­mages, and perils, that from henceforth none be ſo hardy, to finde, ſay, or tell any falſe news, lyes, or other falſe reports of Prelates, Lords, and of other Officers aforeſaid; whereof diſcord, or any ſlander might ariſe within the ſaid Realm, and he that doth the ſame, ſhall incurre, and have the pain ordai­ned thereof by the Statute of Weſtminſter, in the firſt Chapter 33. which will, that he be taken and impriſoned, till he have found him, of whom the word ſhall be moved.
And further, By another Statute made in 22. Richard 2. cap. 11. It was moreover en­acted, That when the ſaid offender is taken, [Page]and impriſoned, and cannot finde him that ſpake the words, then he ſhall be puniſhed by the adviſe of the Councell. And to the intent that ſuch evill diſpoſed perſons, which by their lewd ſpeeches, and ſlanderous words or reports, do endeavour, to break, or diſ­quiet the peace of the Realm, might the ſooner be inquired, found out, and puniſhed, by a Statute made Anno 2. Phil. & Mary. It was further eſtabliſhed, That the Juſtices of Peace in every, Shire, City, or Town Cor­porate, within the limits of their ſeverall Commiſſions, ſhall have full power to exa­mine, hear, and determine the cauſes afore­ſaid, in the ſaid two Acts of Edward the firſt, and Richard the ſecond ſpecified, and to put the ſaid two Statutes, and every branch in them contained in due execution, that con­digne puniſhment be not deferred from ſuch offenders; and beſides, the afore mentioned penalties aſſigned to be inflicted upon tranſ­greſſors, by the aforeſaid Statutes, every Nobleman, and great Officer of the Realm, againſt whom any ſcandalous words, falſe news, or lyes be ſpoken, may proſecute a­gainſt the offender, an action, de ſcandalis magnatum, and recover dammages againſt him; and in like ſort, may every inferiour [Page]perſon, for any ſuch like words of infamy againſt him, perſue an action upon his cauſe againſt the offender, and recover his dam­mages.
And if any perſon ſhall exhibite a Bill into the Starrechamber againſt a Nobleman (or other,) and amongſt other things, charge him with murther, piracy, robbery, or o­ther fellony, or to be a procurator thereof, or acceſſary thereunto, or with any other offence, which is not examinable in the ſaid Court; the defendant in the ſaid Bill, may proſecute againſt the complanant therein, an action upon the cauſe, and recover his dammages, for his Bill was exhibited of ma­lice by the complainant, to remain of record in the ſaid Court, to the infamy and ſlander of the defendant, and not puniſh him for the ſaid offences ſuggeſted in the ſaid Bill by a courſe of Juſtice, ſeeing the Court of Starre-chamber hath no authority to inquire of, or puniſh the ſame offence; but if the complai­nant did ſuggeſt in his Bill of complainant, any matter againſt the defendant, which is examinable in the ſaid Court, then no action upon the caſe is maintainable againſt him by the defendant, therefore though the matter ſurmiſed be meerly falſe, for it is done in [Page]courſe of Juſtice & ſub judice lis eſt, whether the matters ſuggeſted be true, or falſe, untill they be proved: And in former ages, ſpee­ches tending to the reproach of others, were ſo odious, that King Edgar, Le. 4. ordained that his tongue ſhould be cut out, which did ſpeak any infamous, or ſlanderous words of another. Dyer. 285. and in Kelway. 13. Henry 7.27. Cooks 4. part. 14. Book. 2. Richard 3.9.6. In which Book you may read at large, where the Lord Beauchampe did ſue an action upon the Statute of the 2. Rich. 2. cap. 5. de ſcandalis magnatum againſt Sir Richard Crafts, becauſe he did ſue a Writ of forging of falſe deeds againſt the ſaid Lord Beauchampe, and the defendant doth juſtifie the ſaid ſlander by the uſe of the ſaid Writ, &c.
And the demurrer was good, and out of the intendment of the Common Laws, or Statute Laws, concerning ſlanderers; for no puniſhment hath been at any time ap­pointed for ſuits in Law, though the matter be falſe, and for vexation only, other then amerciaments, or fine to the King; and there­fore the plantiff is ſufficiently diſcharged a­gainſt the ſaid Lord Beauchampe, not only for the time that the ſuite is depending, [Page]but after the action tryed, or otherwiſe end­ed, yea, though the Plantiff were non-ſuited, or by other means it went againſt him; for if actions of revenge upon the event it would terrifie, and diſcharge many, who have juſt cauſe to complain for fear of infinite vexati­ons for the event and ſucceſſe of ſuits, and matters in action, is uncertain, Cooks 6. part. 40. a.
There is another foul puddle that ariſeth from the ſame corrupt quagmire, and diſtil­leth out of a heart, likewiſe infected with malice and envy; but is diviſed, and practiſed by another mean, then the former, which is by libelling, ſecret ſlandering and defa­ming of another, for this privy backbiter, doth not by words impeach his adverſary in ſo manifeſt and turbulent manner, as the collerick menacer in his fury doth, ſeeming to ſit quietly in his Study, he doth more deeply pinch him, and infixeth a more du­rable wound into his fame and credit, then the other boyſterous fellow doth in his body, who in a moment, threatneth to do more then peradventure he after is willing, or dareth to do in an age. The Menacer lay­eth open his Name, and his grief, and ſtan­deth in the face of his enemy, and diſcovereth [Page]the corraſive of his, and doth thereby give a forewarning to his adverſary, to provide for, and defend himſelf.
Note, That if a man do write un­to another ſcanda­lous words, and re­ports, touching a Nobleman, and this Letter be ſign­ed with his Seal, and ſubſcribed with his name; yet upon this Letter, ſhewed upon evidence, the Nobleman may re­cover dammages in an action, de ſcan­lis magnatum, where­of you may ſee two Preſidents in Cromp­tons Iuſtice of Peace. 85.But this ſecret Canker the Libeller, concealeth his name, hideth himſelf in a corner, and privily ſtingeth him in fame, reputation, and credit; who then neither knoweth from whom, or for what cauſe he receiveth his blows, nor yet hath means therein to defend himſelf; and whether his li­belling, ſecret ſlandering, or defaming, be againſt a publike Magiſtrate, or private Perſon; Yet it may tend to the breach of the peace, to the raiſing of quarrels, and effuſion of bloud;But if a man do write any matter of defamation to the party himſelf, that is thereby traduced and ſubſcribe, and ſeal the ſame with­out other publicati­on done by himſelf Quaere. and ſo may be a ſpeciall impe­diment, which all good policy endevoureth to maintain; for if it be againſt a publike Magi­ſtrate, it is a great ſcandall, and offence to the King his chief Magiſtrates, and the whole Govern­ment of the Realm, to aſsign ſuch an Officer to rule and govern others, who himſelf is [Page]voyd of government, and ſhall deſerve to be impeached with ſuch crimes, as he ſhall be taxed with, or ſhall be imputed unto him by ſuch an infamous Libell; and if it be but a­gainſt a private perſon; yet ſeeing that a Li­bell, or other note of infamy is intended to defame him, to tread his honour and eſtima­tion in the duſt, and root out his reputation and credit from the face of the earth, to make him a ſcorn to his enemies, and to be derided and deſpiſed of his neighbours; it doth greatly kindle the wroth of him, and of ſuch as be of his kindred and allies, and true friendſhip, and urge them to revenge; where­upon, do often times enſue grudges, quarrels, frayes, combats, and man-ſlaughter. Some­times the malicious defamer, powreth out his venome in writing, by a ſcandalous Book, E­pigram, or Rime, either in Meeter or Proſe▪ Some other times by ſongs, ſcoffs, jeſts, and taunts, and divers times by hanging of pi­ctures of reproach, ſignes of ſhame, or tokens of diſgrace neer the place the party thereby traduced, doth moſt converſe, as the picture of the gallows, pillory, cucking-ſtool, horns, or other ſuch like. In which caſes, the Law hath provided, that the party delinquent, when he is found out, and diſcovered, ſhall [Page]be ſharply puniſhed; For he may be either indicted for the ſame offence, by the ordina­ry courſe of the Common-law, or elſe a Bill may be exhibited againſt him in the Starre­chamber, where he ſhall be puniſhed, ac­cording to the quality of his demerits, by ſine, and impriſonment; and if it be an exor­bitant offence, then by pillory, loſſe of his ears, whipping, &c. Or the party grieved, may have an action of the caſe againſt the offender, and recover his dammages: And in this caſe it is not materiall, whether the Libel be true or falſe, or the parties ſcandalized thereby, be living or dead, or be of good name or evill, for though the party be defa­med, and the Libell true be evill, yet our good Laws be provided to puniſh him, and ſuch like evill men by due courſe of Juſtice, after his offence is preſented, inquired of, tryed, and proved to his face, before lawfull Magiſtrats, thereunto aſſigned, and he is not to be carped, accuſed and condemned in a corner behinde his back, by any other pri­vate perſon, who in trudeth himſelf with­out warrant to be a Cenſurer of manners, and rather ſeeketh the diſcredit of the party then, then the reformation of his faults, for his ſecret ſearching into, and ſifting into other [Page]mens conditions, diving into their offences, and divulging them to their diſcredits doth convince the offender to be a man of a lewd diſpoſition to have made ſhipwrack of his conſcience, and doth brand him, during his life, with the name of an infamous Libeller, or ſcandalous backbiter, Fardinando Pulton, Fol. 16. Cooks 5. part. 125.
And to conclude this matter, concerning the wrong done to the name and dignity of a Nobleman, this may be added, That it is unlawfull for any perſon to uſurpe the Arms of another. Cook to the Reader before his third Book, Fol. 8. to A. Yea, if a Noblemans Coat, Armour, or Sword, or other Gentle­mans bearing Arms at the ſolemnizing of their Funeralls, ſet up in the Church Chap­pel or Chancell, for the honour of the body defunct be taken down by the covetouſneſſe of the incumbent there, pretending them as offerings due to him, or if they be defaced by any other; ſuch are to be puniſhed grievouſly as malefactors, and in that caſe the action ſhall not be given to the Widdow, though ſhe be Executrix or Adminiſtratix of her hus­bands goods for ſuch things as ſerve for the honour of the party deceaſed, are not to be accompted inter bona Teſtatoris, as the goods [Page]of the Teſtator; but the heirs ſhall have the action as the defender of his Anceſtors ho­nour, Nam cui injuria ei avervat jus, to whom the wrong is done, right doth belong; but the wrong is offered to the houſe and bloud; and therein eſpecially to the heir, qui eſt toti­us geniturae ſplendor, of the whole kindred; and therefore to him attaineth the right of action in the caſe.

Viſcounts.
NExt unto Earls or Counts in order, followeth the Vicount, this is an ancient name of Offiee, but a new title of honour, and by Henry the firſt brought in, who conferred that title upon John Lord Beamont.

Barons.
A Mongſt the Nobles and Honourable; Barons have the next place, and the laſt of the Rank; It now followeth ſomewhat to ſpeak in generall of the dignity and degree of a Baron. Firſt, the definition or deſcrip­tion of a Baron. Secondly, The Etymologie of the name. Thirdly, The antiquity thereof, and the divers uſes of the name in former ages. Fourthly, The diviſi­ons and conſiderations of the ſeverall kindes of Barons. [Page]And laſtly, A declaration of the divers and ſundry pri­viledges allowed by the Laws of this Realm, unto the Barons and Nobility of the ſame; wherein the vulgar and common perſon hath no participation.
The Definition or Deſcripti­on of a Baron.
IT is a rule in Law, that definitions in Jure ſunt peri­culoſiſſimae rarium eſt enim ur non ſubverti poſſunt. And therefore I do not often finde any definition or a deſcrip­tion of a Baron delivered by writers. Nevertheleſſe in this our Common-wealth of England, me thinks that a Baron may be deſcribed in a generalty, anſwerable to every kinde thereof in this manner.
A Baron is a dignity of Nobility and Honour, next under the Vicount above the Banneret and Valvafor, a­dorned with the title of Lord, holding with us the ſame place, as did the Patricii or Senators amongſt the Ro­mans. The Books of Law do make difference between Dukes, Earls, Ma [...]queſſes, and Vicounts, which are al­lowed names of dignity, and the Baron: For they affirm that Baron needs not to be named Lord or Baron by his Writ; But the Dukes Marqueſſes, Earls, or Vicounts ought to be named by their names of dignity, 8. H. 6.10.32. H. 6.3. Cook 8. parts 53. b. a. part. Pigot, Lambert. l. 4.488. Cambden fol. ſaith, that our common Lawyert do not allow a Baron to be one of the degrees of the Nobility: Nevertheleſſe, I do take the Books are to be underſtood of the Barons by Tenure, or Barons by [Page]Writ only: For the title of a Baron by Patent, is in his Letters Patents, under the great Seal adorned and named by the ſtile of Status gradus & dignitas; and therefore as requiſit to be named, as ſuch dignities are a parcell of the Name of the poſſ [...]ſſor, as well as the Stile and Title of a Duke, Marqueſſe, Earl, and Vicount, &c.
And although there may be conceived this difference laſt mentioned between the Baron by Tenure or Writ, and the Baron by Patent; yet they being all Members of the higher Houſe of the Parliament, they are thereby made equally Noble, Honorable, and Peers of the Realm as they are Barons only, without any other diſtinction that I have obſerved; and thus much concerning the three degrees of Barons within this Realm may ſuffice to be ſaid in generall upon this occaſion for the better underſtanding and direction of the reſt to be handled.

The Etymology and Deriva­tion of the Name Baron.
MAny Wits have laboured to yeeld the Etymologie and ſignification of this word; wherein follow­ing their own fantaſies, there hath been bred much va­riation of opinion. As for Etymology of words, I agree with him that ſaith, That it is Levis & fallax & plerum­que ridicula, for ſapenumero ubi proprietas verborum atten­ditur ſenſus veritatis amittitur. It may have ſome uſe, and ſerue a turn in Schools, but it is to light for judge­ments in Law, and Seats of Juſtice, Cook 7. part. l. 27. b. Thomas Aquinas ſetteth down a more certaln rule in [Page] vocibus videndum non tam à quo quam ad quid ſumitur, and words ſhould be taken, ſenſu currenti, for uſe and cuſtome is the beſt expoſitor of Laws, and words, quem penes Arbitrium & jus & norma loquendi. In the Lord Chancellors Speech in the Caſe of Poſtnati. fol. 61. And foraſmuch as the word may aptly import men of ſtrength, Bracton as before appeareth, not unaptly uſeth this ſignification thereof, in theſe words, Sunt & alii potentes ſub Rege qui dicunter Barones boc eſt Robur belli.

The Antiquity of the Dignity of Barons, and the ſundry uſes of the Name.
IT ſeemeth that the dignity was more ancient, then the Name, for in the ancient Conſtitutions Feedall of the Land, there is no mention made of the name of Barons, howbeit, the learned Interpreters do underſtand, that dignity to be comprehended under thoſe which are there called Valuaſores Majores, and afterward called Capita­nii, for of the Valuaſores, there were three kindes Valuaſores, Majores, ſive Capitanii; which are thought to be the Barons, Valuaſores minores and valua­ſini or valuaſores minimi. The like dignity within this Realm before the Conqueſt had thoſe, which of the Eng­liſh Saxons were called Thanes, whereof read Lambert in his Preambulation of Kent. Fol. 366. And the Book of Dooms-day, remaining in the treaſury of the Exche­quer. Nevertheleſſe, the name of the Baron was not much uſed within this Realm untill the Norman Con­queſt, [Page]and after that the word Baron ſeemeth to be fre­quented in this Realm in lieu and place of the word Thane among the Engliſh Saxons, for as they in generall and large ſignification, did ſome time uſe the ſame to the ſence and meaning, and to import a Free-man, borne of a free parentage, or ſuch like; ſo did the Normans uſe the word Baron, and therefore called their free Citizens of their beſt eſteemed Cities, and free Burgeſſes of their beſt eſteemed Towns and Borroughes by the name of Barons. And ſo the Citizens of London, Barons of Lon­don in divers ancient Monuments, of whom alſo Bracton maketh mention, Fol. 272. a. Alſo there are divers Char­ters, wherein mention is made of ſuch like Barons, as the Barons of Warwick in the Record of Doomſday; and even to our time the free Burgeſſes of the five priviledged Ports are called Barons of the Cinque Ports. And for that alſo divers of the nobility of Barons, as well ſpiri­tuall as temporall, did in ancient time ſit in the Exche­quer to determine the difficulties and doubts there ari­ſing; The Judges of that Court have been from moſt an­cient time called, and yet are Barons of the Exchequer.
Moreover, the Engliſh Saxons had two kindes of Thanes the like hath been obſerved; as touching Barons for the Kings and Monarchs of this Realm have had their immediate Barons being the Peers of the Realm; and in like manner, certain other of the Nobility, eſpecially Earls, which have had juriſdiction Palatine, and Earls Marchers, whoſe Countries have confined upon the coaſts of the enemy; have had under them for their better defence, a kinde of Barons. As namely under the County Palatine of Cheſter, were theſe Barons, the Barons of Halton, Mounthalt, Malebanck, Shipbrooks, Malpaſe, Maſſa, Rinderton, Stockport, &c. The Earldom of Pem­brook [Page]in Weſtwales being firſt erected by Arnulphus Mountgumory, that conquered part of that Country. And therefore the Earls thereof, being an Earl Marcher, had alſo under him his Barons, as appeareth by the Par­liament Rolles, 18. Ed. 1. It hath been therefore a com­mon opinion received, that every Earldom in times pa [...] had under it ten Barons, and every Barony ten Knigh [...] Fees holden of him, and that thoſe that had fourtee [...] Knights Fees were uſually called, and promoted to the dignity of Baron. Alſo Lords and Proprietors of Man­nors, were in reſpect of them oftentimes in ancient re­membrance cal'd Barons (but abaſiveth) and the Court and their Mannor called thereof Courts Barons, o [...] which Glamvile ſpeaketh, Fol. 67. l. 8. c. 11.
It reſteth now for the more explanation of the uſe o [...] the name of Baron, that we call to remembrance, tha [...] which hath been before ſpoken, that the cuſtome of ou [...] Countrie is, that if a Baron be created an Earl, the elde [...] ſon of the ſaid Earl in the life of his Father, taketh up­on him the name and title of the Barony, although h [...] want the Priviledges belonging to a Baron.

The tenor and proper ſignification of the word Baron.
BArons honourable, are of three kinds, by Tenure, by Writ, by Creation; As for Barons by preſcrip­tion, which ſome men have ſpoken of, they are inten­ded to be all one with the Barons by tenure, or tho [...] whoſe Anceſtors time out of minde, have been called to the Parliament by Writ; for otherwiſe there are hardly ſuch to be ſound as are Barons by preſcription only.


BARONS by Tenure.
[Page]
BArons by tenure are thoſe which doe hold any Ho­nour, Caſtle, or Mannour as the head of their Barony per Baroniam, which is Grand Serjeanty: And theſe Barons by tenure are of two ſorts; Barons ſpirituall by tenure, and Barons temporall by tenure. Of Barons ſpirituall by tenure ſufficient is ſaid before in the firſt leafe of this Treatiſe, whereunto this may be added, That it appea­reth by all ancient Writers of our Lawes, as Britton, Glan­vile, Bracton, and the reſt, that the Archbiſhops and Biſhops of the Realme in the ancient Saxons dayes, as well during the time that this Realme was divided into divers King­domes, as alſo after the uniting of them into one Monarchy, were called to the Parliament or Aſſembly of States or wiſe men, not ſo much in reſpect of their tenure, for in thoſe dayes all their tenures were by franck almoigne; but eſpe­cially for that the lawes and counſels of men are then moſt currant and commendable; and have a more bleſſed iſſue and ſucceſſe, when they are grounded upon the feare of God, the root and beginning of all true wiſdome: and therefore our wiſe and religious Anceſtors called to their generall Councell, or Witten Agmore, or Court of Wiſ­dome (as they called it) thoſe chiefe and principall perſons of the Clergy, which by their place and profeſſion, by their gravities, learning, and wiſdome, might beſt adviſe what was the law of Gods acceptable will and pleaſure, that they might frame their humane lawes anſwerable, or at leaſt no [...] contrary and repugnant thereunto.
[Page]
As touching the temporall Barons by the tenure, mention is made of them in the Books of the Law, Records, and an­cient Monuments of the Realme: theſe are the words of Glanvile; Mortuo enim aliquo capitals Bar [...]ne ſuo, ſtatim Ba­roniam in manuſua retinet Rex, donec haeres garantum ſuum fecerit de relivio, licet haeres ipſe plenam habuerit atatem: Which reliefe of Barons for the Barony by tenure was at that time uncertain, and rentable at the pleaſure of the King: Of which alſo he writeth thus. Dicitur autem rationabile re­livium alicujus juxta conſuetudinem regni, de feodo unius Mi­litis centum ſolidos: de ſocenglo verò, quantum valet cenſus il­liut ſaccagii per unum annum: De Baronis verò nihil certum ſtatutum est, quia juxta voluntatem & miſericordiam Domi­ni Regis ſolent Baronli capit [...]es de reliviis ſuis Domino Regi ſatisfacere, lib. 9. cap. 4. But ſuch uncertainty was brought to certainty by the ſtatute of Magna Charta cap. 2. ſo here we have ſpeech of the Barony Temporall by tenure, and of the reliefe due for the ſame.
In tertio H. 3. there was argued an ancient Prerogative belonging to the Crowne, and uſuall even from the Con­queſt unto theſe times, authentickly written in theſe words, and ſo reported by Fitzherbert: Quod ſi aliquis Baro Domi­ni Regis tenent de Rege obiiſſet, & non haberet haeredes niſi fi­lias, & primogenitae filiae maritatae ſunt in vita Patris, Domi­nus Rex daret postnatam ſiliam, quae remaneret in haereditate patris, alicui milit' ſuor', cum tota haereditate Patris ſui de qua obiiſſ [...]t ſeiſitus, ita quòd alia filiae nihil recuperent verſus poſt­natam filiam in vita ſua: Et omnes Reges habuerunt hanc dig­nitatem à conquestu.
Alſo Bracton lib. 5. fol. 351. & fol. 357. doth make expreſſe mention of Barons temporall by tenure.
It ſhall be needleſſe here againe to remember the former [Page]alledged aſſertion of Bracton, that the head of a Barony de­ſcending unto daughters ſhould not be divided by partiti­on, which argueth likewiſe the tenure by Barony. But let us deſcend to other authorities, that is to ſay, to the Book­caſe in 48. E. 3. fol. 30. Sir Ralph Everden his caſe; by which caſe of law is moſt evidently proved that there are Barons by tenure, and in regard of ſuch their tenure ought to b [...] ſummoned to Parliament. And to this purpoſe you may read a private ſtatute in the eleventh yeere of Henry the ſixth mentioned alſo in Cambden concerning the Earl­dome of Arundell: and alſo another ſtatute to the ſame pur­poſe made 27. H. 6. for the finall determination of a contro­verſie between William Earl of Arundell, and Thomas Earl of Devonſhire, for place and preheminence in Parliament.
I would wiſh that thoſe who deny that there were or are any Barons by tenure, ſhould conſider adviſedly the ſta­tute of Weſtminſter the 2d. cap. 41. where the Fees of the Eatle Marſhall and Lord Chamberlain are expreſſed, which are to be taken by them, upon the homage done of every Ba­ron by tenure, whether the Baron holdeth by whole Baro­ny or by leſſe.
But ere I proceed further, there ariſeth a queſtion here to be conſidered, the reſolution whereof may give great light, and in a manner determine the matter in hand. The Que­ſtion therefore is this.
Queſtion.
If a Baron by tenure alien and grant away the Honour, Caſtle, and Mannour holden by Barony, whether ſhall ſuch alience or grantee take upon him the ſtate title and dig­nity of a Baron or no? and what ſhall become of ſuch a [Page]dignity of Baronage after ſuch alienation or grant made?
They which do deny that there are any ſuch Baronies by tenure, do uſe theſe as their chief and principall motives and reaſons.
Firſt, if there be any Baronies by tenure, then the alience or grantee of ſuch Honour, Caſtle, or Mannour ſo holden, muſt hold by the ſame tenure that his feoffor or grantor be­fore held; But that was by Barony; Therefore ſuch alience or grantee muſt hold by Barony: And if ſuch grant or alie­nation be made to perſons baſe, vulgar, or ignoble, they then ſhould by ſuch tenure be made noble, which were marvel­lous abſurd and full of inconveniency; for, Non Dominus domo, ſed domus Domino honestatur, ſee Tho. Mills Perora­tion fol 3.
Secondly, it is very evident and manifeſt that many an­cient Mannours which in old time were holden per Baroni­am, and were the Head of Baronies, are now in the tenures of mean Gentlemen, and others, who neither doe or may challenge unto themſelves in any reſpect thereof any No­bility, without the great and high diſpleaſure of the Kings moſt excellent Majeſty, who is the fountain of all Nobility within his Dominions.
Thirdly, ſome ancient Barons there are which have alie­ned and ſold away thoſe Caſtles and Mannours, of the which they have and beare the name and dignity of Baro­nage, and yet themſelves doe ſtill retain and lawfully keep their eſtate, dignity, and degree of Baron, and have been and uſually are (ſuch alienation notwithſtanding) ſummo­ned nevertheleſſe to the Parliament, and they do take and hold their ancient place according.

The Anſwer.
For the better anſwere to be made to theſe objections, be­ing [Page]of all others the moſt materiall and of moment uſed in this behalf, it ſhall be convenient for the more eaſie unfol­ding the ſtate of this queſtion, to exhibite certain neceſſary and requiſite propoſitions; and upon them to draw true and infallible concluſions, and then to prove them by authority of Law, conſent and time, and manifold preſidents: which done, the anſwere will be eaſily made (as I conceive) to eve­ry of the foreſaid objections.
Firſt therefore, if a Baron by tenure, which holdeth any Caſtle, Honour, or Mannour per Baroniam, do alien or give the ſame, either he doth it without any licence obtained from his Majeſty ſo to do, or elſe by ſome certain licence in that behalf obtained.
If he doe it without, licence, then the concluſion is cer­tain by the lawes of this Realme, the Barony, Caſtle, Ho­nour, and Mannour ſo aliened without licence or conſent is forfeited; and the ſame Honour, Caſtle, or Mannour ſo holden by Barony, and ſo aliened, is to be ſeiſed into the Kings hands for the ſaid forfeiture, and ſuch dignity and eſtate no longer to be borne and continue, but to be reſu­med and extinguiſhed in the Crowne, from whence it was derived. Read hereof in Stamfords Prerogative cap. 7. But nota in Cook 2. part 80. b.
The reaſon thereof is notable, if we call to remembrance that which was formerly alledged out of Bracton; That Baronies are the ſtrength of the Realme, and ſuffer no divi­ſion; they ſuffer alſo no alienation, without the conſent or licence of the ſoveraign Monarch; for ſo ſhould the Realme be enfeebled, and baſe perſons enabled, without deſert of vertue or proweſſe. For where the thing ſo aliened is an Honour or head of the Barony, it differs much from the or­dinary tenure in capite, whereof if the Tenaut make alie­nation [Page]without licence, hee is onely to pay fine by the ſta­tute 1. E. 3. cap. 12. whereof alſo before the making of the ſtatute there was diverſity of opinion at the Common Law after the ſtatute of Magna Charta. But let me cite ſome authorities for the proofe of theſe allegations. Glanvile, the moſt ancient Writer of the Lawes of this Realme now extant, hath theſe words: Notandum autem, quòd nec Epiſco­pus, nec Abbas, quia corum Baroniae ſunt de eleemoſyna Rege & Anteceſſoris ejus, non poſſunt de Dominicis ſuis aliquan partem dare ad remanentiam, ſine aſſenſu & confirmatione Domini Regis, lib. 7. cap. 1. in fine, & ſtatut. Westm cap. 42.
In Edward the thirds time certaine land, being parcell o [...] the Barony of Brember, was aliened by William de Bruſe the Baron thereof, without licence of the King; and in the ar­gument of a cauſe concerning the ſame, Greene one of the Judges delivereth this for law, That parcell of a Barony or Earldome held of the King in chiefe, cannot be aliened or diſmembred without his licence; and if it be, it ſhall bee ſeiſed into the Kings hands as forfeit, and the King ſhall be ſeiſed thereof in his own right again.
In 46. E. 3. it was found by office that William Biſhop of Cheſter had leaſed unto one John Peſton for his life a Man­nour, which was parcell of the Mannour of the ſaid Biſho­pricke, without licence; and it was reſolved by the Judges, and other of the Kings Councell, that the ſame was for­feit; but by mediation of the ſaid Councell the Biſhop ſub­mitted himſelfe to the King, and made a fine; and ſeverall Scire facias iſſued out againſt them that had received the maine profits, to anſwer unto the King thereof. And thus much concerning alienation of Baronies without licence.
But on the other part, if a Baron by tenure which hol­deth any Honour, Caſtle, or Mannour by Barony, do grant [Page]or alien the ſame by licence, I muſt again diſtinguiſh: For either ſuch alienation is made for the continuance of his Ba­rony, Honours, Lands and Tenements, in his owne name, blood, iſſue male: Or elſe the ſame alienation is made for mony, or other recompence, or otherwiſe, to a meere ſtran­ger: and hereof enſueth this ſecond concluſion or aſſertion.
That if ſuch alienation be made for the continuance of the Barony in his name and blood, or iſſue male (as many have made the like) then have the iſſue male together with the Barony, be it Caſtle, Honour, or Mannour ſo holden, held alſo and lawfully enjoyed the name, ſtile, title, and dig­nity of a Baron; and thereof have the heires generall, or next heires female been excluded and debarred. And for the proof of this aſſertion there may manifold preſidents be produced, wherof certain have happened almoſt in every age for 300. yeers ſpace; namely, ſo long in effect as there have bin obſervations thereof: of which ſome certain doe enſue.
	William de Fer­rariis, Comes Der­by, obiit Anno 30. H. 3. 	Robertus de Ferrariis Comes Derby. 	Johannes de Ferariis, Dom. De Charley.




	Margaretae Comitiſſa Derby, & Domina de Grooby. 	Will. de Perrar. Dom. de Grooby ex dono Matris. 	William de Fer­rariis, Dominus de Grooby.





[Page]
It appeareth by an office found after the death of William de Ferrariis Lord of Grooby 23. H. 6. that Margaret Lady of Grooby gave to William Ferrars her ſecond ſonne, and to the heires of his body, the Mannour of Grooby, &c. By vertue of which gift, the ſaid William Ferrars and his heires were ever after Barons of Grooby.
Robert Walleron Baron of Kilpeck died in 1. Ed. 1. with­out heires of his body; and Robert Walleron, ſonne of Willi­am, brother of the ſaid Robert, was his next heire; yet not­withſtanding the ſaid Robert dying gave to Allen Plagenet ſonne of  [...]lice his ſiſter, the Caſtle, Mannour, and Lord­ſhip of Kilpeck, with the appurtenances, To have unto the ſaid Allen, and to the heires of his body comming, as ap­peareth by his office, &c. By vertue of which gift the ſaid Allen was Baron of Kilpeck, and ſummoned among other Barons to the Parliament: and he died 27. E. 1.
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	Walleron Baron of Kil­pecke. 	Robert Walleron Ba­ron of Kilpee obiit ſine exi­tu, 5. E. 1.
	William Walleron. 	Robert Walleron the next heir. 	William Deyncourt Barō of Blax­ronry by rea­ſon of the en­taile, obiit 38. E. 3. 	William Deyncourt ante patrem. 	William Deyncourt Baron of Blackney.




	John Dein­court. 	John Dein­court.




	Alice married to Plagenet. 	Allen Pla­genet Baron of Kilpecke, coron. dono.







	Edmond Deynecourt Baron of Bla­ſteny, obiit An. 20. E. 2. 	Edmond Deyncourt. 	Iſabel his next heire.





[Page]
The King to all Chriſtian people ſendeth greeting, &c Know ye that whereas lately, for that our well-beloved and faithfull ſubject Edmond Deyncourt pondered and conſidered that both his Sirname and alſo his Armes after his death in the perſon of Iſabell daughter of Edmond Deyncourt his heire apparent, ſhould be blotted out of memory, moſt earneſtly he deſired that his Sirname and Armes after his death for ever might be had in remembrance: To whoſe requeſt, for the worthy ſervice as well to our father Edward late King of Eng­land, as alſo to our ſelfe, by our Letters Patents doe grant and give licence for us and our heires, ſo much as in us lyeth, to the ſaid Edmond, to diſpoſe and give all his Manours, Lands, Tenements, and Knights fees, with their appurtenances and Advowſons of Churches, Abbies, and Priories, and Hoſpi­talls, which he holdeth of us in chiefe, to whom he pleaſeth, To have and to hold to him and his heires, for us and our heires, by the ſervice thereof for ever.
By which Grant the ſaid Edmond gave all his Lands and Tenements to one William ſonne of John Deyncourt, and to his heires of his body comming: And the ſaid Edmond dy­ed the laſt yeere of Edward the ſecond, and the ſaid William in the time of Edward the third was ſummoned among other Barons to the Parliament, by vertue of the ſame gift, untill his death, which was Anno 3. E. 3.
It appeareth by divers offices in the time of King Edward the third, that John Handlow in the right of Maud his wife was ſeized of the Mannour of Holgate, Acton Burnell, &c. for terme of her life, remainder to Nicolas Handlow alias Burnell, ſonne to the ſaid Maud and John by a fine in the Court levied, and that John Lovell was next heire of the ſaid Maud, and her firſt-borne ſonne by her firſt husband: [Page]and afterwards the ſaid Nicolas was ſummoned among o­ther Lords to the Parliament, by reaſon of the fine afore­ſaid, and not the ſaid John Lovel, who was next heire.
	Edward Burnell Ba­ron of Hol­gate.
	Philip Burnell Ba­ron of Hol­gate. 	Maud Bur­nell heire to her brother. 	John Lo­vell the firſt husband. 	John Lord Lo­vell. 	Iohn Lord Lo­vell.




	John Hand­low ſecond husband 	Nicolas Handlow Ba­ron of Hol­gate. 	Hugh Handlow, ali­as Burnell, Baron of Hol­gate.









[Page]
Thomas de Beauchamp the elder Earle of Warwick, by a fine levied 18. E. 3. entailed the Mannour and Caſtle of Warwicke, with divers other poſſeſſions, to himſelfe for terme of his life, the remainder whereof to Guy his eldeſt ſonne, and to the heires males of his body iſſuing; for want of ſuch heires the remainder to come to Thomas Beauchamp, brother to the foreſaid Guy, and to his heires males of his body iſſuing, &c. And afterwards the ſaid Guy died with­out heires male of his body, leaving two daughters and heires living: afterward the ſaid Earle dyed, and the ſaid Thomas the ſonne entred into the Caſtle and Mannour a­foreſaid, with other the premiſſes, and was Earle of War­wick by reaſon of the entaile aforeſaid, notwithſtanding that Katharine, daughter of Guy, and next heire to the ſaid Thomas the elder, was living 30. yeers after his death.
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	Thomas Beauchampe Earl of War­wick. 	Guy de Beauchampe firſt ſon, obiit ante patrem, 30. E. 3. 	Katharine lived in 21. R. 2. 	Eliza­beth.




	Tho. de Beauchampe Earle of War­wicke, by rea­ſon of the en­tail, obiit anno 1. H. 4. 	Rich. Beau­champ Earl of Warwick obiit 17. H. 6.


	William Beauchampde Beauchamp L. of Aberganey obiit 12. H. 4. 	Richard de Beauchamp Earl of War­wicke, obiit 9. H 5.





[Page]
Richard Earle of Arundell, by a fine, 21. E. 3. entailed the Caſtle, Towne, and Mannor of Arundell, with other Lands, to him, and to his heires Males, begotten of the body of Ellenor his wife. By vertue of which entaile John Lord Matrovers, Earle of Arundell, after the deceaſe of Thomas then Earle, which died without heire Male, although the ſiſters of the ſaid Thomas poſſeſſed divers Lands and ho­nors, or the which the ſaid Thomas died ſeiſed in Fee ſimple, war Earle of Arundell.
	Richard Earle of A­rundell 	Richard Earle of A­rundell, obiit anno 21. R. 2. 	Thomas Earle of A­rundell obiit anno 3. H. 5.
	Elizabeth married to Tho. Mow­bray, Duke Norfolk. 	Married to Lewthall. 	Jane Lady of Abergany.






	John Arundell, Knight, Lord Matrovers. 	John Arund. Lord Matro­vers, obiit, 6. H. 4. 	Io. Arund. L. Matrovers, obiit 9. H. 5. 	Io. E. of Arun. by reaſon of the entail.









[Page]
Thomas Lord Barkley was ſeiſed in his demeſne as of fee of the Caſtle of Barkley, and Mannour, &c. and a fine levi­ed in the Kings Court 23 E. 3. of the aforeſaid Caſtle, Man­nour, &c. to him for terme of his life, remainder to Mor­rice his ſonne, and to the heires males of his body iſſuing, with other remainders as aforeſaid: the which ſaid Mor­rice had iſſue Thomas Lord Barkley, and Iames Barkley Knight; which Iames dyed in the life of his brother, lea­ving Iames his ſonne and heire living. After, the ſaid Tho­mas Lord Barkley died Anno 5. H. 5. leaving Elizabeth his daughter and heir married to Richard Earle of Warwick; after whoſe death Iames his Nephew on the brothers ſide entred into the Lands, Caſtles, and rem' aforeſaid, by virtue of the entaile, and was ſummoned among the Barons to the Parliament, as Baron of Barkley 9. H. 5. which Elizabeth died in 1. H. 6.
	Tho. Lord Barkley. 	Morrice Lo Barkley. 	Tho. Lord Barkley. 	Eliz. married to Rich Earle of Warwick.


	Sir Ia. Bark­ley died before his brother 	Iames Lo. Barkley by reaſon of the entaile.







[Page]
Thomas Lord Delaware died ſeiſed in his demeſne as of fee taile, to himſelfe and to the heires males of his body iſ­ſuing, by reaſon of a fine levied in the time of his anceſtors of the Barony Delaware, with divers other lands in other counties, and died 5 H. 6. without heires of his body; and Reignold Weſt Knight of the halfe blood was next heire, by reaſon of the entaile aforeſaid, and was ſummoned to the Parliament, by the name of Reignold Lord Delaware Knight, although Iohn Griffith was heire generall of the aforeſaid Thomas Delaware, being of the whole blood, as appeareth by the genealogie enſuing.
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	Iohn Lord Delaware, ſon of Roger. 	Iohn Lord Dela­ware 	Eliſabeth daughter to A­dam L. Wels. 	Iohn Lord Delaware died without iſſue.
	Thomas Lord Delaware died without iſſue.


	Roger Lord Dela­ware. 	Eliſabeth daughter to the Lord Mowbray his ſecond wife. 	Iohn Griffin heire generall to the Lord Dela­ware. 	Sir Reig­nold West Lord Delaware by the entail.










	Katharine married to Nicolas La­timer. 	Katharine married to Grif­fin. 	Iohan mar­ried to Tho Weſt Knight.
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John de Vere, Earle of Oxford, ſeiſed in his demeſne, as of Fee taile to him and his heires Males of his body, iſſuing of the honour and county of Oxford, with divers other Lands, Anno 18. H. 8. died without heires of his body, and his three ſiſters were his next heires generall, but Iohn de Vere his next heire Male, as appeareth, was Earle of Oxford, by reaſon of the ſaid entaile, and none of the three ſiſters obtained Dignity.
	Richard de Vere Earle of Oxford, di­ed 4. H. 5. 	Iohn de Vere Earle of Oxford, di­ed 1. E. 4. 	John de Vere Earle of Ox­ford died with­out iſſue, 4. H. 8.
	George de Vere Knight. 	Iohn de Vere Earl of Oxfo. died without iſſue, 18. H. 8.
	Eliz. mar­ried to Sir An­tho. Wingfield Knight.
	Ʋrſula married to Edm. Knight­ley Eſq.
	Dorothy married to Nevill.




	Sir Robert de Vere Kt. 	Iohn de Vere.
	Iohn de Vere 	Iohn de Vere Earle of Oxford, by vertue of the entaile.
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William Lord Paget of Bewdeſert was ſeiſed in his demeſn as of fee, of the Baronies of Langden and Hawood, and of, and in the Mannours of Bewdeſert, Landen, &c. And be­ing ſo ſeiſed, by fine quinto Mariae entailed the Baro­nies and Mannours aforeſaid to him and his heires males of his body iſſuing: And afterward Anno 5. Eliz. died, leaving Henry his ſonne next heire male. Which Henry entred into the Baronies and land aforeſaid, by vertue of the foreſaid fine, and died thereof ſeiſed 11. Eliz. leaving Elizabeth his onely daughter and heire. After whoſe death Thomas Pa­get, brother and heire male of the ſaid Henry, entred into the Baronies and Mannours aforeſaid, and was ſummoned to the Parliament by virtue of the aforeſaid fine.
	William Lord Paget of Bewdeſert deed anno 5. Eliz. 	Henry Lord Paget died An. 11. Eliz. 	Elizabeth his daughter and heire.


	Thomas Lord Paget, by force of the entailes, after the death of his brother
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Robert Lord Ogle entred into the Barony of Bothal and Ogle, with divers other Mannors and Lands in the Coun­ty of Northumberland, by conveiance; which was to him­ſelfe for terme of his life, the remainder to the heires males of his body begotten; and he took to his wife Dorothy Wi­therington, by whom he had iſſue Robert Ogle his eldeſt ſonne, and Margery his daughter married Gregory Ogle of Chippington: And the ſaid Robert the father, after the death of the ſaid Dorothy his wife, took to his ſecond wife Ioane Ratcliffe, by whom he had iſſue Cutbert his ſecond ſonne; and after died. After whoſe death Robert the ſonne was Lord Ogle, from whom the ſame deſcended to Cutbert, being brother of the halfe blood, by vertue of the ſaid en­taile, and not to the ſaid Margery, nor unto her heires, being of the whole blood unto the ſaid Robert the ſonne.
[Page]
	Robert Ogle Lord Ogle. 	Dorothy daughter of Henry With­rington firſt wife.
	Robert Ogle L. Ogle died without iſſue.
	Margery maried to O­gle of Chip­pington. 	Cutbert Ogle of Chip­pington.


	Cutbert Ogle L. Ogle died.
	Margery Ogle married Robert Wi­therington. 	Thomas Ogle.


	Joan the daughter of Cuthbort Ratcliff Kni. the ſecond wife.
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Moreover, concerning the ſecond objection, it is very true that many ancient Mannours, which were anciently holden by Barony, as the head or parcell of a Barony, are now in the hands of Gentlemen meane and un-noble by blood, who neither doe nor may claime any Nobility or honour thereby. But the reaſon that ſome former gifts made by the Kings Majeſties progenitours, the ſupreme So­veraignes of this Realme, to ſuch as they honoured, in aug­mentation and ſupport of their honour, and by honourable ſervices, ſhould thus come to the hands of mean perſ [...]nages, are twofold.
Firſt, for that ſuch Mannours have been aliened by li­cence unto ſuch perſons before ſpoken, whom ſuch poſſeſſi­ons alone cannot make noble.
Secondly, (and that was uſually ſuch Mannours as were holden by Barony) have upon divers encheaſons and occa­ſions come to the Crowne, by way of revertor, or eſchete, or forfeit, by meanes whereof the ancient tenures derived from the Crowne (by reaſon of thoſe lands ſo comming a­gain to the Crown) were extinct, and after the ſaid lands were given or conveyed to others, reſerving other ſervices than thoſe which at the firſt were due for the ſame; ſo that it was no marvaile to ſee that ſome Mannours anciently holden by Barony, or other honourable ſervice ſhould now bee holden in ſoccage, or by other triviall or meane tenure.
As to that which was thirdly objected, that ſome anci­ent Barons there are which have aliened and ſold away thoſe Caſtle and Mannours, of the which they have and doe beare the name and dignity; and yet nevertheleſſe themſelves doe ſtill retaine and keep lawfully their eſtate, dignity and degree of a Baron, and have been and are cal­led [Page]to the Parliament, ſuch alienation notwithſtanding. To this I anſwer, That it is true, but it proveth nothing againſt the former reſolution: And therefore for better ſatisfaction of this obſervation, it is to be conſidered, that ſuch Barons either be originally Barons by writ, or Ba­rons by tenure. Barons by writ (in this reſpect now in hand) are of two kindes; For either in ſuch writ, where­by they or their Anceſtors were at firſt ſummoned, they were named onely by their owne names; or elſe there was addition given them of the principall place of their aboad; which was done either for diſtinction ſake, to ſever them from ſome honourable perſon of the ſame ſur­name; or elſe to give them ſuch honourable title by addi­tion of the place, which place notwithſtanding was not holden by Barony: And therefore if ſuch a Baron doe alien away that place which anciently was his ſeat, he may nevertheleſſe retain his honourable title, in reſpect had of ſuch a place.
But if a Baron by tenure doe alien away the honoura­rable Caſtle, or Mannour holden by Barony, unto a mean perſon, not capable of honour, and that by ſuffici­ent licence ſo to doe, and after the alienour which made ſuch alienation be called by writ to the Parliament, un­der the title, or as Baron of ſuch Honour, Caſtle, or Mannour ſo aliened, he is not any more a Baron by te­nure in reſpect of that place, for that he hath aliened that away which he held by Barony; but thenceforth, after ſuch writ of ſummons, he is become a Baron by writ, and may retaine the name of Baron by title of the place, as Baron by writ, ſuch alienation notwithſtanding; foraſ­much as the writ directed at the pleaſure of the Prince, doth give unto him that addition of name and dignity. [Page]And thus much touching the reſolution of the ſaid que­ſtion, and ſatisfaction of the ſaid objections, and of Ba­rons by tenure.


BARONS by writ, which is the ſecond kind of Barons mentioned in the former Diviſions of BARONS.
A Baron by writ is he, unto whom a writ of ſum­mons (in the name of the King) is directed, to come to the Parliament, appoin [...]ed at a certaine time and place to be holden; and there, with his Highneſſe, the Prelates, Nobility, and Peeres, to treat and adviſe touching the waighty affairs of the Realme: The forme of which writ is much to the effect of the writ before mentioned in the title of Earle; which kind of writ is as well directed to the Barons by tenure, as Ba­rons by creation, Patent, or otherwiſe. But thoſe which are not Barons by tenure, nor by Patent, and have onely ſuch writs, are therefore called Barons by writ; and up­on receipt of ſuch writ, and place taken accordingly in Parliament, ought to enjoy the name, dignity, and ho­nour of a Baron.
Touching the antiquity of Barons by writ onely, and their firſt inſtitution, I finde little or no mention before the time of H. 3. And therefore I conceive that either [Page]the firſt of all, or at leaſt that the firſt frequent uſe of ſuch Barons was had and deviſed 49. H. 3. in caſe of ne­ceſſity, and upon a lamentable occaſion. For in the diſ­cord between the King and his Nobility, in thoſe trou­bleſome warres, ſeditions, and rebellions, which they moved againſt the ſaid King, there were many cruell battells fought, to the great effuſion of Engliſh blood: of which rebellions Simon Earl of Leiceſter was ring-leader, for the defence of liberties (as they pretended) granted by Magna Charta, and the Charter of the Forreſt, which are even to this day the principall grounds of the poſitive Lawes, and are the moſt ancient ſtatutes in uſe within this Realme, and for defence of other conſtitutions and ordinances then made at Oxford: And after divers fields fought by them at Northampton, Rocheſter, Lewis, and other places; laſt of all was the cataſtrophe of that tra­gedy finiſhed at Eveſham, where the ſaid Earle of Lei­ceſter was ſlain, the King had the victory, and the rebel­lious Barons had the overthrow; whereupon preſently enſued the Parliament holden at Wincheſter, and a [...]ter at Weſtminſter, where ſuch of the Barons as were ſlaine in the field againſt the King, and ſuch others of them alſo as were taken captive, and were fled, were to be attain­ted and diſinherited of their livings: wherefore for as much as the number of Barons who had continued faith­full unto the King, was ſmall. (who were the Peeres up­on whoſe tryall then theſe things were to be accompli­ſhed) it was holden a neceſſary policy to ſupply the num­ber of the diminiſhed Barons, and to fill up their rooms in Parliament with other wiſe and fit men, of the beſt ac­count and livelihood, upon ſummons by writ: By reaſon whereof at thoſe Parliaments were called the Abbots [Page]and Priors of the Realme, as well thoſe that held not by Barony, as others: and divers others of the moſt worthy of the Laity not holding by Barony: And theſe by means thereof were thenceforth Barons by writ. But certain of the ſaid Abbots and Priors, which held not by Barony, and thought it a burthen to their houſes, got themſelves upon petition afterward to be exempt, as by divers re­cords thereof remaining in the Chancery may appeare.
This moreover is to be noted concerning the writ of ſummons to the Parliament, that theſe writs in forme of their direction are diverſe. Some directed by ſpeciall name of Barons: as, Rex, &c. Edmundo Baroni de Staffort; Johanni Baroni de Greystock: Johanni Baroni Dudley. Some others by the name of the party, with addition of the place; as, Johanni Stronning de Knocking Militi; Ed­mundo Grey de Ruthin Militi; Edvardo Grey de Grooby Militi; Johanni le Scroop de Maſham Militi; Willihelmo Zouch de Harrington Militi; naming the chiefe Caſtle or Mannour of ſuch Baron, which alway ſtandeth after­ward for the head place of the Barony: wherefore the ſaid Baron and his heires ſhall be ſirnamed and called, and ſhall continue that name of place, although he doe alien away the ſame, as before is ſaid. Some others are named in this manner, with the title of Lord; as, Johan­ni Beauchamp Domino Clinton, Henrico Piercy Domino de Poynings. To ſome others the ſaid writ is directed onely by their name, without any addition of place or dignity; as, Willihelmo de Lovell Militi, Tho de Scales Militi, Wil­lihelmo Devereux Militi. See Tho. Mills Nobility Politicall and Civill.
But the nature, quality, and condition of theſe Barons by writ is aptly diſcovered by the debate of a queſtion of­ten [Page]moved among men, and ſpoken of concerning the deſcent and continuance of a Barony by writ: which queſtion for the more orderly diſpoſition thereof, I doe divide into theſe articles or points.
Queſtion.
Firſt, whether a Barony by writ may deſcend from the Anceſtor to the heire, or not?
Secondly, admit ſuch a Barony may deſcend, then whether it do deſcend to the heire female or not, if there be heires male, though not ſo neare as the females.
Thirdly, admit it doe deſcend to the heires females, then whether may the husband of ſuch heire female take upon him the name, ſtile, and dignity of ſuch Barony in jure uxoris, or not?
As touching the firſt queſtion, it ſhall be requiſite for the more ſatisfaction of all men to alledge ſuch principall reaſons as are wont to be produced on both parts.
Thoſe therefore that maintaine the negative part, de­nying that ſuch Barony ſhould deſcend, do ſtrengthen themſelves with theſe or the like arguments, viz.
Nobility and honour, which are given in reſpect of wiſedome, counſell, and advice, being gifts of God to the perſon of a man, cannot extend to any other perſon, or deſcend from one man to another: for it is a rule of the law of reaſon, Quod privilegium perſonale perſonam ſequi­tur, & extinguitur ad perſonam: But ſuch is the dignity of a Baron by writ: Therefore it is reaſon that it ſhould not deſcend from the Anceſtor to the heire.
Againe, if the calling to Parliament by writ bee the efficient inſtrumentall cauſe of ſuch Nobility to the Anceſtor, the not calling of the heire is the loſſe of that [Page]Nobility; for if the heire have defects of nature in him, as Idiocy, Frenzy, Leproſie, and ſuch like, whereby he is unfit for counſell and converſation, by what reaſon ſhould he enjoy that dignity whereof he is either un­worthy, or uncapable: for the effect hath no place where the cauſe doth faile. And hereof they doe conclude that ſuch dignities of Baronies by writ ſhould not deſcend.
Of the contrary part the affirmative part is proved thus, viz. Honour which is given in reſpect of the wiſ­dome and vertue of him upon whom it was firſt beſtow­ed, is not onely a due recompence for himſelfe while he liveth, but alſo a memorable reward thereof in his Po­ſterity. The words of Cicero to this effect are moſt ex­cellent, Hominis boni ſemper Nobilitati favemus, & quia utile eſt reip. eſſe & homines dignos majoribus ſuis, & quia valere debet apud nos claros hujuſmodi ſenes fuiſſe, ne reip. moriretur memoria etiam mortuor, honor. Therefore this kinde of honour is patrimoniall and hereditary, for things which are once granted to a man by the King for his honour, are not againe to be returned, either to his loſſe and diſcharge, or to his heires.
Secondly, if the infamy of the Anceſtor be a blot to the Poſterity, as affirmeth the wiſe man, The children com­plain of an ungodly father, becauſe they are reproved for his ſake: And for that alſo the Law of the Realme doth cor­rupt the bloud of the Poſterity by and upon the offenſe of Anceſtor, reaſon would alſo that the honour due to the Anceſtour ſhould be likewiſe honour to the poſterity: for contraries do carry alſo their contrary reaſons.
For the determination whereof it is to be noted, that diverſity of reaſon hath bred diverſity of opinion.
Some men there are that think that the dignity of a Ba­ron [Page]by writ is not deſcendable from the Anceſtor to the heire, unleſſe the heire be likewiſe ſo called by writ to the Parliament, and that then it becommeth an inheritance, and not before.
But this objection is repugnant to the nature of a deſ­cent, which (for the moſt part) doth carry the patrimony deſcendable by act in law, preſently upon the death of the Anceſtor unto the heire, or not at all. Wherefore the cuſtome of our countrey, and manifold preſidents doe prove, that this kind of Barony doth deſcend from the Anceſtors to the heire, and there needs not any words of heirs in the writ of ſummons. Onely one preſident there is in a ſpeciall writ, ſometimes directed to Sir Henry Brom­ſted in 27. H. 6. wherein he was ſtiled Lord Veyſey; where­in there are theſe words inſerted, Volumus tamen vos & haeredes veſtros maſculos de corpore veſtro legitimè procrea­tos excuntes, Barones de Veyſey existere, which is to bee read in Co. 7. part. 33. b.
Wherefore as it is true, that where the heire of any ſuch Baron by writ is called to the Parliament, that his deſcent of honour is thereby eſtabliſhed and approved by the gracious judgment of our ſacred Soveraigne; ſo it is alſo true that if it ſhall ſtand with his Highneſſe plea­ſure that ſuch heire ſhall not be ſummoned at all, (for none can come to ſo high a Councel unleſſe he be called) then that Nobility is much empaired, and in a manner extinguiſhed, in the cenſure of all men; for that it had none other originall but by writ of ſummons, from the which in the judgment of the ſupreme ſoveraign he is ex­cluded.
As to the ſecond principall point, whether the Barony by writ may deſcend to the heires females, it ſhall not [Page]be amiſſe likewiſe to view the reaſons of either part, and by conflict of argument the truth may the better be diſ­cerned.
Thoſe that maintain the affirmative part do reaſon af­ter this manner: In reaſon the ſexe of the heire female ought no more to bar her of the dignity, than the nonage of the heire male ought to bar him, although during his nonage he be unable to do the ſervice; but as the ſervice of the one is forborne for a time, ſo the ſexe of the other may at all times be ſupplied by the maturity and ſuffici­ency of her husband.
Offices of honour which do much import the publique weale, being paſſed by inheritance, do deſcend to the heire female, if there be no nearer heire male. As the of­fice of the high Conſtableſhip of England, which de­ſcended to the daughters of Humphrey de Bohun Earle of Hereford and Eſſex, a memoriall whereof is in Dyer 285. but more at large in Keilway 6. H. 8.
Alſo the office of Lord-Steward deſcended to Blanch daughter to H. Earle of Lancaſter: the like may be ſaid of the office of Earle Marſhall, which deſcended by an heire female unto the houſe of Norfolk; all which offices are unfit to be exerciſed by a woman, as it is unfit for a woman to be ſummoned to the Parliament as a Baroneſſe by writ. And many noble houſes in England do ſupport the dignity of Baronage unto them deſcended by women.
They which ſtand on the negative part of this contro­verſie, do encounter their adverſaries on this manner, viz. The writ of ſummons to the Parliament, whereby the Ba­ron by writ hath his originall, is to call that honourable and worthy perſon ſo ſummoned to be one of the number of that right high and honourable Aſſembly, and to be a [Page]Judge to ſit, heare, and determine life and member, plea and right of land, if there ſhall come occaſion; likewiſe to give counſell and advice in the moſt weighty affaires of the Realme. But theſe things are convenient for the quality of men, unfitting and altogether unbeſeeming the ſexe of women: Ergo, having reſpect unto the finall pur­poſe of ſuch writs, ſuch inheritances ſhould only deſcend unto the heire male, and not unto the heire female.
Secondly, if it ſhall be anſwered, that although the heire female to whom ſuch inheritance is deſcended, be unfit in her owne perſon for the accompliſhing of theſe things, yet ſhe may marry with one ſufficiently able, for her, and in her behalf, to execute the ſame: this anſwer will neither ſatisfie nor ſalve the inconveniences. For ad­mit that ſuch heire female were at full age at the death of her Anceſtor, unmarried, it doth lie in her own choice who ſhall be her husband; ſo ſhall the pleaſure of the So­veraigne in the choice of his Councell, in the great cauſes of the Realme, be ſubject to the will of his ſubject in the choice of her husband, which were altogether inconve­nient.
Thirdly, if ſuch husband ſhall be called in the right of his wife, the writ ſhould make ſome mention hereof: for otherwiſe it may well be taken that the husband was choſen in his own perſon, and in behalfe of himſelfe, and not in regard of his wife, or ſuch pretended dignity de­ſcended unto him: But there was never ſuch writ of ſum­mons ſeen wherein the wife was mentioned; and if the husband of ſuch wife have been called to the Parlia­ment, which is alwayes by generally writ, not mentio­ning his wife, he is now made thereby a Baron of himſelf, and in his own right, by that writ.
[Page]
Having thus heard both ſides ſpeak, place doth now re­quire to interpoſe opinion to compound this controverſie.
This queſtion or point is ſomewhat perplexed, by means of difficult preſidents: for firſt, it is obſerved that ſome preſidents do prove that Baronies by writs have deſcended unto heires females, whoſe husbands have beene called to the Parliament, whether in regard of themſelves, or in regard of their wives it matten not. But ſure it is, that the marriage of ſuch Ladies gave them occaſion ſo to be ſummoned; and ſuch husbands and their poſterity have and do lawfully beare the ſame name of dignity, which the Anceſtors of ſuch wife did be­fore rightfully beare: For by this controverſie there is no purpoſe to call the right of ſuch noble houſes into queſti­on. Howbeit, ſecondly, this is to be obſerved out of the preſidents, and to be acknowledged of every dutifull ſubject, that the Kings Majeſty is nevertheleſſe at liberty to call to the high Councell of Parliament, whom his Highneſſe ſhall in his Princely wiſdom think moſt meet: which his Majeſties Progenitors have in former ages ob­ſerved.
And therefore whereas Radulph Lord Cromwell being a Baron by writ died without iſſue, having two ſiſters and coheirs; Eliz. the eldeſt married to Sir Tho. Nevill Knight, and Joan the younger married Sir Hunt Bourcher, he who had married the younger ſiſter was called to the Parliament as L. Cromwell, and not the ſaid Sir Tho. Ne­vill, who had married the elder ſiſter. 3. It is to be obſer­ved, that if a Baron by writ die without heire male, ha­ving his daughter, ſiſter, or other collaterall heire male, that doth or can challenge the lands of the ſaid Baron deceaſed, by any ancient entaile or otherwiſe, the title of [Page]ſuch heire female hath bin heretofore allowed as by the honourable opinions and relations of the right honourable the late Commiſſioners in the office of Earle Marſhall, ſignified unto the late Queene, upon the Petition of the ſiſter and heire of Gregory, late Lord Dacres deceaſed, may appeare.
Moreover, in the ſame Pedegree of the ſaid Lord Dacres it is expreſſed, that Thomas, ſometimes Lord Dacres, had iſſue Thomas his eldeſt ſon, Ralph his ſecond ſonne, and Humphrey his third ſonne. Tho­mas the eldeſt, dyed in the life time of his Father, having Iſſue Ioan his daughter and heire, who was marryed unto Sir Richard Fines Knight. And after Thomas Lord Dacres, her Grandfather, and Father unto the ſaid Sir Ralph and Humphrey dyed. After whoſe death, Henry 6. by his Letters Parents, bearing date at Weſtminſter, 7. Novem. Anno 7. regni, re­citing the ſaid Pedegree, and Marriage, doth by his Letter a Pattents accept, declare, and repute the ſaid Richard Fines to be Lord Dacres, and one of the Barons of his Realme. But afterward in the time of Edw: 4. the ſaid Humphrey Dacres after the at­taindor of the ſaid Ralph, and himſelfe by an Act of Parliament, which was in 1. Ed. 4. and after the death of the ſaid Ralph, and after the reverſall of the ſame Act, by another Act, 12. Edw. 4. the ſaid Hum­phrey made challenge unto the ſaid Barony, and to divers Lands of the ſaid Thomas his Father; where­upon both parties after their title had been conſidered in Parliament, ſubmitted themſelves unto the Arbi­trement of King Edw. 4. and entred into Bond each to other for the performance thereof. Wherupon the [Page]ſaid King in his award under his Privie ſeale, bearing date at Weſtminſter, 8. April. Anno regni 13. did award, that the ſaid Rich: Fines in the right of Ioan his wife, and the Heires of his body lawfully begot­ten, ſhould be reputed, had, named and called, Lord Dacres, and that the ſaid Richard Fines, and the Heires of his body by the ſaid Ioane begotten, ſhould keepe, have, and uſe the ſame ſtate and place in eve­ry Parliament, as the ſaid Thomas Dacres Knight, late Lord Dacres had uſed, & kept, &c. that the heires of the body of the ſaid Thomas Dacres Knight, late Lord Dacres, lawfully begotten, ſhould have and hold to them & their Heires, the Mannor of Holbech, And furthermore the ſaid King did award on the o­ther part, that the ſaid Humphrey Dacres Knight, and the Heires males of the ſaid Thomas late Lord Dacres, ſhould be reputed, had, named, and called the L. Da­cres of Gilleſland: And that he and the heires males of the ſaid Thomas then late Lord Dacres, ſhould have uſe, and keepe the place in Parliament next adjoyning beneath the ſaid place, which the ſaid Rich: Fines Knight, Lord Dacres then had and occupied, and that the heires of the body of the ſaid Ioan his wife ſhould have and occupie. And that the Heires males of the ſaid Thomas Dacres, late L. Dacres ſhould have to them & to the heires males of their bodies begot­ten, the Mannor of Jothington, &c. And ſo note that the name of the ancient Barony, namely Gileſtand, re­mained unto the Heire male, unto whom the land was entailed. Moreover, this is ſpecially obſerved, if any Baron by writ doe dy, having none other iſſue then Female, and that by ſome ſpeciall entail or other [Page]aſſurance there be an heire male which doth enioy all, or a great part of the lands, poſſeſſions, and in­heritances of ſuch Barons deceaſed, the Kings of this Realme have uſed to call to the Parliament by writ as Baron ſuch heire male, omitting the Huſ­band or iſſue male of ſuch heire female, and this al­ſo appeareth by a notable controverſie in the time of Henry 7. betweene Sir Robert Willoughby Lord Brooke, and Richard Lord Latimer, for the Barony of Latimer which in effect was: The ſaid Lord Brooke did challenge the Barony of Latimer, as co­ſen and Heire to Elizabeth his great grandmother who was ſiſter and heire to Iohn Nevill, Lord Latimer, who died without iſſue and hereupon exhibited a Petition to Henry 7. in Parliament, whereto Richard then Lord Latimer was called to anſwer, becauſe he then enioyed the ſaid title and dignity; The ſaid Richard Lord Latimer, by his anſwer did ſhew that it was true that after the death of the ſaid Iohn Nevill, Lord Latimer dy­ing without iſſue, the ſaid Elizabeth was the ſiſter and next heire, and married unto Sir Thomas Will­longhby Knight, ſecond ſon of the Lord VVillough­by, but Henry 6. for that the ſaid Iohn Nevill was dead without iſſue, and that the next heire was fe­male, did therefore call to the Parliament, George Nevill Knight ſecond ſon of Ralph Earle of Weſt­merland to be Lord Latimer, as Cozen and next heire male of the ſaid Iohn Nevil Lord Latimer, which George was grandfather of the ſaid Richard Lord Latimer, namely Father of Henry Lord La­timer, Father of the ſaid Richard, In debate of [Page]which cauſe, the queſtion now in hand whether a Barony by writ may diſcend unto the heirea ſe­males, was adviſedly conſidered of by the ſaid King and his Nobility in Parliament, and in the end ad­judged with the ſaid Richard Lord Latimer: which Preſident doth afford us two Iudgements in this point, one in the time of Hen. 6. when the writ was directed to the ſaid Sir George Nevill, whereby he was ſummoned as Lord Latimer to the Parliament, and as heire Male, and not the ſaid Sir Thomas Wil­loughby Knight, husband of the ſaid Eliza. heire male: And the ſecond judgement was given in the time of Henry 7. whereby the Barony was adiudged vnto the ſaid Richard Lord Latimer comming of the ſpeciall heire male, againſt the ſaid Lord Brooke deſcended of the generall heire male.
But here the Preſident before remembred of the Barony of Dacres may be objected to incounter this confuſion: For there was an heire female martied unto Sir Richard Fines who by the decla­ration of Hen. 6. was Baron of Dacres in the right of his wife, and there was alſo Ralph and Humfrey the heires males, before whom the heire female was preferred by the cenſure of Henry 6. and Ed­ward 4.
This objection is eaſily anſwered. For although Hen. 6. through the Princely favour which hee bare unto Sir Richard Fines had declared him to bee Lord Dacres in the right of his wife, yet notwith­ſtanding did Ralph Dacres being heire male unto the then Lord Dacres deceaſed, beare alſo the name of  [...] Dacres, and by that name was attainted in Parli­ament. [Page]Wherefore the reaſon why the heire male could not bee regarded was the ſaid attainder of the ſaid Ralph and Humfrey his brother, and there­fore when Humphrey 12. Edw. 4. laboured to have the ſaid attainder reverſed, he ſubmitted himſelfe vnto the Arbitrament of the King, who to ſatisfie both Competitors, becauſe both had well deſerved of him, after he had admitted them to his favour he allowed the one to be Lord Dacres, the other to be Lord Dacres of Gilleſland; & thus much concerning the ſecond point, whether a Barony by writ may di­ſcend unto the heire female or not.
As concerning the third point, admitting ſuch diſcent to bee to the heire female, when there is no heire male at all that may claime the ſame, for then doth this queſtion take place, whether the husband of ſuch heire female ſhall enioy the dig­nitie in the right of his wife or no; wherein wee are to reſt upon a reſolution had and given in this ſpeciall queſtion which was in this manner.
In the time of Hen. 8. when Mr. Winbie tooke upon him the ſtile of Lord Talboys in the right of his wife, having none iſſue by her, the ſaid King aſ­ſiſted both by Civill and Temporall Lawyers gave ſentence, that no husband of Baroneſſe in her right ſhould uſe the ſtile and dignitie untill he had by her a Child, whereby he ſhould become Tenant by the courteſie unto her inheritance.
The ſpeciall reaſons that occaſioned this ſentence were two: Firſt it ſhould be inconvenient for her husband this day to bee a Baron and Peere of the Realme, and to morrow by the death of his wife [Page]ſo become none, and that without the death of the partie.
Secondly, if he had iſſue by his wife and were in­  [...]taled to be Tenant, by the curteſie of England of the wives land; if he ſhall not alſo beare the ſtile and dignity of her Barony, then ſhould his ſonne after the death of his mother dying in the life time of his father be Baron and Lord without land, for ſo the Father ſhould have the land as Tenant by the curteſie, and the ſonne the Lordſhip without Land. And thus much ſaid concerning the nature, quality, and eſtate of a Baron by writ, and for reſo­lution of the ſeverall points and Articles of the queſtion propoſed may ſuffice.


Barons by Batent, which is the third kind of Barons, mentioned in the former diviſion of Barons.
THere is alſo a fourth meanes of creation by act of Parliament, but the firſt a mentiond, and this by Patent are moſt for the honour of the King, for thereby the donation doth proceed from his high­nes onely, as from the fountaine of all honour and dignity, but when the creation is by Parliament, every one may bee ſaid donator, Cookes 8. part. 19.
A Baron by creation, by reaſon of Letters Pa­rents, is that Noble perſon whom the Kings Ma­  [...]eſty, or any of his progenitors, Kings of the Realm, [Page]have created Barons by ſuch their Letters Patents, But this manner of creating Barons by Patent, began in the Raign of R. 2. who created firſt Iohn Beauchamp of Holt, Baron of Kidderminſter by his Letters Pa­tents, 8. October, anno 11. But Mils ſaith in 30. H. 6. this was brought in.
This kind of dignity of Baron, ſhall bee of ſuch countenance in diſcent, or otherwiſe as ſhall bee limi­ted in the Habendi in ſuch Letters Patents contained, for it may be but for the life of him, to whom it is gi­  [...]en, or for te [...]e de anter vie, of ſome other mans life, as ſome hold opinion, in 9. H. 6.29. for Cuius eſt dare, ei [...]eſt diſponere, it may be in ſpeciall a gene­tall taile, and this kind of eſtate tayle, was uſuall be­fore the Statute made 13. E. 1. by which eſtate taile in Lands and Tenements was created, as appeareth by the Patent, whereby Hubert de Burgo was made Earle of Kent, in the time of H. 3. by theſe words, Habend' ſibi & hered' ſuis decorpore Margaretae uxo­ris ſuae ſ [...]roris Alexandri Regis Scotiae procreatis & pro defectu talis exitus, remanere rectis heredibus dicti Huberti, and that eſtates in taile are at this day titles of honour by the Statute of Weſtm. 2. vide Nevils caſe Cooks 7. part. 33. For the better explanation of this kind of dignity, the reſolution alſo of certaine queſtions ſhall be very requiſite.
Queſtion.
If a Nobleman, and his Progenitors have for a long time been called to the Parliament, and be a Baron, either by tenure or writ, & have had in regard thereof a place cortaine in Parliament, if afterwards the ſame [Page]Nobleman ſhould be created a Baron of that Barony, and by the ſame name by Letters Patents, whether ſhall hee and his heires retaine his old place in Parliament, which hee had according to the for­mer dignity, or whether ſhall be loſe his old place, and take a new place, according to the time of his creation onely.

Anſwer.
The caſe of the Lord Delaware received a reſolution ſomewhat anſwerable to this queſtion.Cook 11.  [...]art. the Lord de  [...]a wares caſe. Tho. Lord Delaware 3. E. 6. being in ſome diſpleaſure with Wil­liam Weſt his Nephew, and heire, who was Father to the now Lord De la ware, procured  [...]n Act of Parlia­ment, by the which the ſaid Will, Weſt was during his naturall life only clearly diſabled to clayme, demand, or have any manner of right, title, or intereſt by diſ­cent, revenue, or otherwiſe, in, or to the mannor, lands, tenements, or hereditaments, title and dignity of Thomas Lord De la ware, his Vnkle: After the ſaid Thomas De la ware dyed, and the ſaid VVilliam Weſt was in the time of the late Queene Elizabeth reſtored, and afterwards in the 8. yeare of her Raigne, was created Lord De la ware by Patent, and had place in Parliament, according to his creation by Patent, for that by the ſaid Act of Parliament, in the time of E. 6. hee was excluded to challenge the former ancient Ba­rony, and after hee dyed, whether the new Lord De­laware ſhould take his place to the ancient Barony by writ, or according to his Fathers creation by Patent, was the queſtion, the opinion of the late Queenes Counſell, being Her Majeſties Atturney Generall, [Page]and Sollicitor, were that the acceptance of the new creation by the ſaid William Weſt, could not diſtinguiſh the ancient dignity in him at the time of his creation, but ahe dignity was at that time by the Act of Parlia­ment, 3. Ed. 6. in obeyſance, ſuſpence, or conſideration of Law, and he thereby utterly diſabled to have the ſame during his life onely: ſo as other acceptance could not extinguiſh that dignity, which he then had not, nor could not conclude his heire, who was not diſabled by the ſaid act of 3. Ed. 6. to claime the anci­ent Barony: which opinion of theirs was ſeene and allowed by the reſolution; of the chiefe Iuſtice of England and Lord chiefe Baron, and ſo ſignified unto the Lord Keeper: but this is to be noted by the rea­ſons made for the ſaid reſolution, that if the ſaid Wil­liam VVeſt had beene Baron, and intituled, or in poſ­ſeſſion of the ancient dignity, when hee accepted the ſaid creation, the Law perchance might have been otherwiſe, but that remaineth as yet unreſolved; ne­vertheleſſe the rule codem mado quo quid conſtuitur diſſolvitur, but by grant which is made a matter in fact, a man cannot tranſferre his ritle of honour, Cooke 7. par [...].
And thus much concerning the three degrees of Ba­rons within this Realme, may ſuffice to be ſaid in ge­nerall upon this occaſion, for the better underſtanding and direction of that which followeth to be handled.
And in this place I thinke it not impertinent to men­tion one caſe, which I read in the bookes of the com­mon Law, concerning the diſcent of a title of honour, whereof the Anceſtor had eſtate in fee ſimple.
There is a maxime in the Law, Poſſeſſio fratris de [Page]feodo ſimplici facit' ſororem eſſe heredem, the poſſeſſion of the brother in ſee ſimple doth make his ſiſter to bee his heire. But if a man by any of the three names be­fore mentioned be created into a title of dignity to him and to his heires for ever, and he hath iſſue a ſonne; and a daughter by one Venter, and hath alſo a ſonne by a ſecond wife, afterwards the Father dyeth, and his eldeſt ſonne entreth into all his Fathers inheritance, and alſo enioyeth the title and name of dignity, which his Father had, but dyeth without iſſue.
In this caſe the dignity ſhal goe and deſeend unto the younger ſonne, though he be but of the halfe blood unto him, that laſt enioyed that name and title by diſ­cent, and ſhall not deſcend unto his ſiſter of the whole blood; and yet in this caſe ſhee ſhould only bee her brothers heire of all his fee ſimple Lands, and the rea­ſon and cauſe hereof, is becauſe Poſſeſſio fratris, be­cauſe the poſſeſſion of the brother is the maine and ſole cauſe, which may give title to her, his ſiſter, which faileth in this cauſe of dignity: For it cannot be ſaid, that her eldeſt brother was in poſſeſſion of his title of honour no more then of his blood: For the dignity was inherent to his blood, ſo that neither by his owne Act neither by any act to be done by another, did hee gaine any more actuall poſſeſſion (if ſo it may be ter­med) then by the law did deſcend unto him, and ther­fore the younger brother may well by the Law make himſelfe heire unto his Father of the honour, though he cannot bee heire unto his brother, ſo that this word (Poſſeſſio) which is none other then pedis poſitio, a fixing of the foot, extendeth only unto ſuch things, of which a man may (by his entry or other [Page]  [...]) and doth require actuall poſſeſſion, Cooks 3. part.  [...]. Ratcliffs caſe.
And having thus much dilated concerning the crea­  [...]s, and other things incident to the degrees of No­  [...]ty: I cannot with ſilence pretermit ſomething to  [...]lare concerning that ſufficiency and ability of eſtate  [...]hich the Law doth require to be in every of them,  [...]rding to their ſeverall dignities.
The Common Law that alwayes will, that decorum  [...]ed conveniency be obſerved; conſidering the charges  [...]d expences appertaining to theſe degrees and dig­  [...]ies, being offices of principall ſervice to the King  [...]d the Realme, both in time of warre and peace (as  [...]th beene ſaid▪) hath ordered that each of them have  [...] convenient portion, and value of lands of inheri­  [...]o [...] for the ſupport of their honours, which ſup­  [...]yes are as ſinewer conjoyned unto the ſame: For in  [...]ertue and in riches (as Ariſtotle counſelleth) all the  [...]ld Nobllity conſiſted, and which two as Eccleſiaſtes  [...]atheth [...]) maketh a good accomplement: for ſaith he, V [...]ilior eſt ſapientia cum divitiis conjuncta. Lamberts Perambulation of Kent, 368.
Therefore a Knight ought to have 20. l. land by the yeare, a Baron 13. Knights fees and a quarter, an Earle to knights fees: and this doth appeare by the Statute of Magna Charta, cap. 2. For alw [...]ies the fourth part of ſuch Revenues, which is by the Law requiſite to the dignity, ſhall be paid to the King for reliefe: as for example: The reliefe of a Knight is five pound, which is the fourth part of 20. l. which is the revenue of a Knight: ſee the Statute hereof, 1 E. 2. and the reliefe of a Baron is a 100. markes, which is the fourth [Page]part of his revenues: that is to ſay 400. marke [...] yeare, which doth include 13. Knights fees, an [...] quarter; and the reliefe of an Earle is a 100. l. wh [...] is the fourth part of 400. l. which is the revenue of Earle: and it appeares by the Records of the Excheq [...] that the reliefe of a Duke amounteth unto 200. l.  [...] by conſequence his revennue ought to be 800. l. per  [...] num, and this is the reaſon in every of our bookes, th [...] every of the Nobility is preſumed in our law,  [...] have ſufficient free-hold, Ad ſuſtinendum nomen & onus, and to what value theſe ancient Rents in ti [...] of H. 3. & Edw. 1. at this day doe amount unto, ever [...] man knoweth not Cooke, 7. part. 33.
And in caſes of decay of Nobility, and meane [...],  [...] Senatores Romani rere amotiſenata, as ſenators of Ro [...] were removed from the Senate: ſo ſometimes th [...] are not admitted to the upper houſe in the Parliame [...] though they keope the name and title of dignity ſti [...] Sir Thomas Smith de reipub. Angl. 221. And by a S [...] ­tute made 31. H. 8 ca. 10. The Lords have their p [...] ­ces preſcribed after this manner following: viz. the [...] foure, the Lord Chancellour, the Lord Treaſurer, t [...] Lord Preſident of the Councell, and the Lord Pri [...] Seale, being perſons of the degree of a Baron, or  [...] bove, and in the ſame act appointed to ſit in the P [...] ­liaments: and all aſſemblies or Councell above all do­ties, not being of the blood royall, viz. the Kings bro­ther, Vnkle, Nephew: and theſe ſixe the Lord Hi [...] Chamberlaine of England, the Lord Marſhall, and the Lord Admirall of England, the Lord Steward of the Kings Houſe, and the Lord Chamberlaine of the Houſhold by that act to bee placed in all aſſemblies of [Page]  [...]ncell after the Lord Privy▪ Seale according to  [...] degrees and eſtates, ſo that if hee bee a Baron,  [...] he is to ſit above all Barons, or an Earle aboue  [...] Earles; and ſo likewiſe, the Kings Secretary be­  [...] a Baron of the Parliament, hath a place above all  [...]ons, and if hee bee a man of higher degree, hee  [...]ll ſit and be placed according thereunto.


Priviledges incident to the Nobility according to the Lawes of England.
VVHen a Peere of the Realme, and Lord of the Parliament is to be arraigned upon any trea­  [...] or fellony, whereof he is indicted, and whereupon  [...]e hath pleaded not guilty; the King by his Letters  [...]tents, ſhall aſſigne ſome great and ſage Lord of  [...] Parliament to bee High Steward of England, for  [...] day of his arraignment, who before the ſame day  [...]all make precept to his Sergeant at armes, that is  [...]pointed to ſerve him during the time of his Com­  [...]ſſion to warne to appeare before him 18. or 20. Lords of the Parliament, or 12. at the leaſt upon the  [...]me day; and then at the day appointed, when the  [...]igh Steward ſhall bee ſet under the Clothe of State  [...]pon the arraignement of the Priſoner, and hath cau­ſed the Commiſſion to bee read: the ſame Sergeant ſhall returne his Precepts, and thereupon, the Lords ſhall bee called, and when they have appeared and ſet in their places, the Conſtable of the Tower ſhall bee called to bring his Priſoner into the Court, who then [Page]ſhall bring his Priſoner to the Barre, and the H [...] Steward ſhall declare unto the people, the cauſe,  [...] the King hath aſſembled thither thoſe Lords and  [...] and perſwade him to anſwere without feare,  [...] then hee ſhall cauſe, the Clarke of the Crowne to re [...] his endictment unto him, and aske him, if hee  [...] guilty or not, whereunto when hee hath anſwer [...] not guilty, the Clarke of the Crowne, ſhall aske h [...] how he will be tryed, and then hee will ſay by G [...] and his Peeres, and then the Kings Sergeants  [...] Atturney, will give evidence againſt him, where­unto when the Priſoner hath made anſwere, th [...] Conſtable ſhall bee commanded to retire the Priſon [...] from the Barre to ſome other place, while the Lor [...] doe ſecretly conferre in the Court together, and the [...] the Lords ſhall riſe out of their places, and conſu [...] amongſt themſelves, and what they affirme, ſhall bee done upon their Honour, without any oath to be mi­niſtred unto them; and when they all, or the grea­teſt part of them bee agreed, they ſhall returne to their places and ſit downe, and then the High Ste­ward ſhall aske of the youngeſt Lord by himſelfe; if he that is arraigned bee guilty or not of the offence, whereof hee is arraigned, and then of the younge [...] next him, and ſo of the reſidue one by one, untill hee have asked them all, and every Lord ſhall anſwer by himſelfe, and then the High Steward ſhall ſend for the Priſoner againe, who ſhall bee led to the Barre, to whom the High Steward ſhall reherſe the verdict of the Peeres, and give iudgement accordingly  [...] Stamford Pleas dol Corona, lib. 3. cap. 1. Poulton 188.
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The antiquity of this kind of triall by the opinion of the laſt recited Authours is grounded from the Statute of Magna charta ſo called, not in regard of the quantity, but in regard of the weight thereof; Cooke Epiſtle to the 8. part, fol. 2. c. 29. beginning thus: Nullus liber homo &c. nec ſuper eum ibimus, ne [...] ſuper eum mittimus, niſi per legale judicium parvu'  [...]orum. But I take it to be more ancient, then the  [...]me of Hen. 3. as brought into the Realme with the Conquerour, being anſwerable to the Norman and French Lawes, and agreeable with the Cuſtomes Fewdall, where almoſt all the controverſies ariſing betweene the Soveraigne, and his vaſſall are tried per judicium Parvu' ſuorum.
And if a Peere of the Realme upon his arraigne­ment of treaſon, doe ſtand mute, or will not anſwer directly, iudgement ſhall bee given againſt him as a Traytour convicted, and he ſhall not bee preſſed to death, and thereby ſave the forfeiture of his lands; for treaſon is out of the Statute of Weſtminſter; the firſt c. 12 15. E. 4.33. Dyer 205 and 300. But if hee bee arraigned upon an indictement of fellony, he may bee mute.
It appeareth by this Statute of Magna charta, that a Peere of the Realme ſhall be tried by his Peeres, onely in caſe where he is indicted at the Kings ſuite of treaſon or fellony; for the words of the Statute be, (We will not paſſe or ſit in judgement upon him but by his Peeres;) But if an appeale of murder, or other fellony be ſued by any Common perſon againſt a Peere of the Realme, hee ſhall bee tried by Common perſons and not by his Peeres: Stam. [Page]Pleas del Coron. lib. 3. cap. 1. Brooke triall 14 [...] Poulton 188, 6. This priviledge hath ſome reſtrain [...] as well in regard of the perſon, as in the manner of proceedings.
As touching the perſon; Firſt, the Archbiſhops and Biſhops of this Realme, though they bee Lords of the Parliament, if they bee impeached of ſuch an offence, they ſhall not be tryed by the Peeres of the Realme but by a jury of Knights and other ſubſtantial [...] perſons upon their oaths, the reaſons thereof alleadged is, for as much, as Archbiſhops and Biſhops cannot paſſe in like caſes upon the triall of any other of the Peeres, for that they are prohibited by the Common and Eccleſiaſticall Lawes to bee Iudges of life and death, and reaſon would that the other Peeres ſhould not trie them, for this triall ſhould bee mutuall, for as much, as is performed upon their Honours without any oath taken.
And ſo by the way, you may ſee the great regard the Law hath to the word of a Peere of the Realme; when he ſpeaketh upon his Honour, even in a caſe concerning the life of a man, and that of a Peere; and therefore ought they much more to keepe their words and promiſes in ſmaller matters, when they engage their Honours for any faſt cauſe or conſidera­tion. Crompton Courts. 13.
Secondly, as touching the Perſons no temporall Lords, but they that are Lords of the Parliament, ſhall have this kind of triall, and therefore, hereout are ex­cluded, the eldeſt Sonne and Heire apparant of  [...] Duke in the life of his Father, though he be called an Earle, and it was the caſe of Henry Howard Earle of [Page] Surrey, Sonne and Heir apparant of Thomas Duke of Suffolke, in 38. H. 8. which is in Brooks abridgement, treaſon; likewiſe the Son and Heir apparant of an Earl, though he be called Lord or Baron: And all the youn­ger Sonnes of the Kings are Earles by birth, though they have no other creation, but ſhall not be partakers of this, or other priviledges incident to the Lords of the Parliament.
Thirdly, thoſe that are Barons of the Nobility of Ire­land, or of Scotland, if upon the like offence committed in England, they be apprehended in England, they ſhall not have their triall by Peeres, no though they were borne within England, for they received their dignity from a King of their Nations; But if the King of England at this day do create one of his ſubjects of Scotland to be Viſcount Rocheſter within England, or by ordinary ſummons under his great Seale, doe call him to his upper Houſe of Parliament, & do aſſign him a place, and to have a voice there in his great Councell, amongſt the Lords and Peeres of the Realme, he ſhall thereby alſo be a Peere of the Realme, and be partaker with them in all priviledges; and thus much concer­ning the reſtraint of the ſaid priviledges in reſpect of the perſon; as touching the manner of proceeding, it appeareth, by the ſaid ſtatute of Magna charta c. 29. that a Peere of the Realme ſhall be tried by his Peeres, only in caſe where he is indicted at the Kings ſuite of trea­ſon or fellony: for the words of the ſtatute be, Nec ſu­per cum ibimus; But if an appeale of murder, or other fellony be ſued by any Common perſon by a Peere of the Realme he ſhall be tried by Common perſons and not by his Peeres, Stam. Pleas, del Corone lib. 3. cap. 1. Poulton 118. and ſo was Fines Lord Dacres tried in appeale of murder; 33. H. 8. Brooke Abridgement trials, 142.
[Page]
The Nobility of this Realme enjoy that priviledge, that they are not to be impanelled in any Iury or In­queſts, to make tryall, or Enquiry upon their corporall oathes betweene party and party; for they may have their writ for their diſcharge to the Sheriffe.
Rex & Ʋic' Com▪ &c. quia barones regni noſtri i [...] Aſſizis Iuratis ſeurecognitionibus aliquibus poni non conſueverint ut dicunt niſi corum ſacramentumadeo ſit neceſſarium quod ſine illis veritas inquire non poteſt; Tibi precipimus quod dilectum & fidelem noſtram, A.B. in Aſſizis Iuratis ſeu recognitionibus aliquibus non ponas ſeu poni faciatis contra voluntatem ſuam ſine mandato noſtro ſpeciali, niſi. ſuam preſentia ob aliquam cauſam ſpecialiter exigatur teſte, &c.
But it is a rule in Law, vigilantibus non dormientibus ſubveniuns Iura: For if the Sheriffe have not recei­ved any ſuch writ, and the Sheriffe have returned any Lords in Iuries, or in Aſſizes, &c. and they thereupon doe appeare, they ſhall be ſworne, and if they doe not appeare, they ſhall looſe their iſſues, 35. H. 6.46. and in ſuch caſe they muſt purchaſe a writ out of the Chan­cery, reciting their priviledge directed to the Iuſtices before whom ſuch noble perſons are ſo impannelled, commanding them to diſmiſſe him or them, that were ſo impannelled out of the ſaid pannell, Fitz, na. br. 165.
This priviledge hath reſtraint in two caſes; firſt if the Enquiry concerne the King, and Common-wealth in any neceſſary or important degree, or buſines of the Realme, then this priviledge is not allowed, nor taketh place; and therefore divers Barons of the marches of Wales were impannelled before the Biſhop of Ely, and after Commiſſioners of Oyer and Terminer to enquire of a notable out-rage, committed by Gilbert de Clare, Earle of Glouceſter, againſt Humphery de Bohu [...], Earle of Hereford, and Eſſex; and his Tennant in [Page] Wales the 12th. yeare of Ed. 1. where John de Haſtings, Edmond de Mortimer, Theonald de Bordmor, and others Barons of the Marches, challenged their Priviledges a­foreſaid, and much inſiſted upon the ſame, but it was af­terwards anſwered by the Courts, as by the words in the Record [...] appeareth; Domino quod res iſta Dom. Regem & Coronam & dignitatem ſuam tangit. dictum fuit Dominum Regis Johan. de Haſtings, & omnibus aliis magnatibus ſu­pra nominatis quod per ſtatu & Iure Regni, & per conſer­vatione dignitatis Coronae & pacis ſuae apponunt manum ad librum ad faciendum, id quod eis ex perte Dom. Regis in jun­geretur, The Barons aforeſaid did nevertheleſſe perſiſt in the Challenge, and in the end both the ſaid Earles between whom the ſaid outrage had been perpetrated, ſubmitted themſelves to the Kings grace, and made their Fines.
Secondly, this Priviledge hath no place in caſe of ne­ceſſity, where the truth of the caſe cannot otherwiſe come to light; for the words of the Writ in the Regiſter before mentioned are Nifi ſua preſentiae ob aliquam [...] cauſam ſpecialiter exigatur. &c. Regiſter, 179. If a Nobleman doe bring an Action of debt upon an Ac­compt in caſe where the Party is to be examined, which is alwayes intended to be upon Oath, upon the truth of his cauſe by vertue of the Statute of 2. H. 4. cap. 8. Jt ſhall ſuffice to examine his Attorney and not himſelfe upon Oath. 3. H. 6.48. Cooke 6. part 53.
And this Priviledge the Law doth give to the Nobili­ty, that they are not to be arreſted by any Warrant of any Juſtice of the Peace for the peace, or for the good behaviour, nor by a ſupplicavit out of the Chancery ſo [Page]called, becauſe it iſſueth out at the ſupplication of the partie, or from the Kings Bench, for ſuch an opinion hath the Law conceived of the peaceable diſpoſition of Noblemen, that it hath beene thought enough to take their promiſe upon Honour in that behalfe, Lamb. Inſtice of Peace, lib. 2. cap. 2. Fol. 17. E. 44.24. E. 3.33. ſubpenae, Fitz, 20.
And as in civill cauſes, the like rule doth the Court of Equity obſerve in cauſes of conſcience; for if the de­ſendant be a Peere of the Realm in the Star-Chamber, or Court of Chancery, a Subpena ſhall not be awar­ded, but a Letter from the Lord Chancellor, or Lord Keeper, in liew thereof, and if he doe not appeare, no attachment ſhall go forth againſt him. For in the 14. Yeare of the late Queene Eliz. the Order and rule was declared in the Parliament Chamber, and ſo to be inrolled in the Parliament, that attachment is not to be awarded by Common Law, cuſtome or preſident, againſt any Lord of the Parliament, Dyer, 315. a. and if he doe appeare, he may make his Anſwer to the Bill of complaint, upon his Honour onely, and is not com­pelable to be ſworne.
By the Statute 5. Eliz. chap. 1. Jt is enacted, that all Knights, and Burgeſſes of the Parliament, ſhall take their Oath for the Supremacy, and ſo ſhall Citizens, and Barons of the Cinque-ports being returned of the Parliament, before they enter into the Parliament Houſe, which Oath ſhall be according to the tenour, effect, and forme of the ſame Oath verbatim, which is▪ [Page]and as it is already ſet forth to be taken in the Statute, 1. Eliz. provided alwayes that for ſo much as the Queenes Majeſtie is otherwiſe ſufficiently aſſured of the faith and loyalty of the temporall Lords of her  [...]igh Court of Parliament; Therefore this Act nor a­ny thing therein contayned, ſhall not extend to com­  [...]ell any temporall perſon, of or above the degree of a  [...]aron of this Realme, to take or Pronounce the Oath  [...]boveſaid, nor to incurre any Penalty limited by this Act, for not taking or refuſing the ſame.
If any Peere of the Realme be ſued in the Common Pleas, in an Action of debt, or treſpaſſe, and Proceſſe are awarded againſt him by Capias or by Exigent, then he may ſue a Certiorare in the Chancery, directed to the Juſtices of the Common Pleas, teſtifying that he is a Peere of the Realme, and the Writ is thus.
Rex. &c. Iuſticiarijs ſuis de banco ſalutem, mandamus vobis quaſi G. F. miles corum nobis ad ſectam alicujus per Actionem perſonalem in placitatus exiſtat. talem proceſ­ſum & non alium verſus ipſum in actionem predicta ſcire ſaciat qualem verſus Dominos, magnates, Comites, ſeu Barones, Regni noſtri Anglium qui ad Parl. noſtra de ſuminicionem noſtra venire debent aut eorum aliquem ſe­cundum legem & conſuetudinem regnum noſtri Angl. feri faciendum quia pred. G T. vnius Baronum Regnum in pred. ad Parliamentum, noſtri de ſumini­tionem regia venient, record. & hoc vobis manda­nus, & alijs quorum intereſt innateſcimus teſte eſt. lan. H. N B. fol.. 247.
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For unleſſe the Court be judicially certified by the Kings Writ out of the Chancery, that the defendant is a Lord of the Parliament, Jf a Capias or Exigent iſſue forth againſt him no errour, neither is it puniſhable in the Sheriffes his Bayliffes, or Officers, if they execute the ſaid proceſſe, and Arreſt the body of the ſaid No­ble perſon, for it appertaineth not to them to argue or diſpute the Authority of the Court, but if the Court be thereof certified in forme aforeſaid, they will award a Superſedeas which is in the Booke of Enteries in the Title of Errour, Sect. 20. and there are two reaſons or cauſes, wherefore no Capias or Exigent lyeth againſt any Peere, the one becauſe of the dignity of their per­ſons, the other by Intendment of Law, there is none of the Nobility but have ſufficient Freehold which the Plaintiffe may extend for their payment or ſatisfaction, but a Capias or Exigent lyeth againſt a Knight, for the Law hath not that opinion of his Freehold, as the Court ſaid in 26. H. 8. vide 27. H. 8.22. in Brookes abridgement Exigent, 2. & 3. Cooko 6. part 52. & 54.
And if any of the Nobility happen to be ſo wilfull as not to appeare, the Court will compell the Sheriffe to returne great iſſues againſt him, and ſo at every de­fault to increaſe and multiply the iſſues, as lately againſt the Earle of Lincolne hath been in practice.
By the Ancient Lawes of this Realme before the com­ming of William the Conquerour, many good Lawes were made for the keeping of the peace, amongſt others that every man above the Age of 12. yeares ſhould be ſworne to the King, as you may read more at large in [Page] Lamberts perambulation of Kent, 21. which we in re­membrance thereof doe keep at this day in view of Frank-pledge or leete Court; but Noblemen of all ſorts are neither bound to attend the Leete, nor to take that Oath as appeares by Britton cap. 29. treating of this Court called the Sheriffes Turne Courts, of which the Leete ſeemes to be extracted and agreeable, thereunto is the Statute of Marlbridge, cap. 10. in theſe words, de turnis vice contra proviſum eſt, quod neceſſe non habe­ant ubi venire Archiepiſcopi, Epiſcopi, Abbates, Priores, Committes, Barones, vide, the Lord Chancellors Speech in the caſe of Poſt-nari, fol. 78.
If a Writ of Error be brought in Parliament upon a Judgement given in the Kings Bench, the Lords of the higher Houſe alone without the Commons are to exa­mine the errors, vide Jbid. fol. 22.
Jn 11. H. 4.2. b. In a caſe concerning a diſtreſſe ta­ken for expences and Fees of the Knights of the Parlia­ment, it is agreed for Law that the Baronies and other Lands as are parcell of their ancient Lordſhips and Ba­ronies, but for other Lands they are. But there is a que­ſtion made, one which is no Barron, but ignoble doe purchaſe any ancient Barony, whether he ſhall be diſ­charged of ſuch ignoble purchaſe, by reaſon onely of ſuch his purchaſe, challenge, or pretence to have Nobili­ty and place in Parliament, as before in this treatiſe more at large appeareth; for as Lands by Villany ſervice doe not make a Villany or Bondman, which being free doth purchaſe the ſame, as Littleton doth teach lib. 2. [Page] cap. 12, though by his Tenure he ſhall be bound to doe ſuch Villanie ſervice, ſo of the other ſide, and that is holden by Barony, doth not make the villany peaſent or ignoble which purchaſeth the ſame, to be noble, although the charge of ſuch tenure doe lye upon him in reſpect of the ſervice of the Realme.
It is ſaid in our Bookes, that a day of grace or by the favour of the Court is not to bee granted to the Plaintiffes in any Suite or Action wherein a No­bleman is defendant, 27. H. 8.22. 27. E. 3.88. becauſe thereby the Nobleman ſhould be longer de­layed then the Ordinary courſe of the Court is, and ſuch Lord is to have expedition of Iuſtice in reſpect that he is to attend the Perſon of the King, and the Service of the Common-wealth, but if there be no ig­noble perſon party to the Suite; the Judges doe and may at their diſcretions grant upon a motion and pray­er, a day or more of tryall otherwiſe then by the ſtrict courſe of the Law the Plaintiffe may challenge.
Cambden fol. 169. writing upon the Subject ſaith; where the Noble man is demandant the Tenant may not be eſſoyned; for the delay and cauſes aforeſaid, to which J would alſo ſubſcribe but that the Booke of 3. H. 4, 5, 6. is otherwiſe adjudged (if I doe miſunder­ſtand it) there the King brought a Quare Impedit. a­gainſt a Common perſon, and the defendant was eſſoy­ned by the rule of the Court; Therefore a fortiori, he might be eſſoyned againſt a Nobleman.
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Jf any Peere of the Realme, being a Lord of the parliament, be plaintiffe or demandant, defendant or Tenant, in any Action reall or perſonall, againſt another, whereupon an iſſue is to be tryed by a Jury, the Sheriffe muſt returne one Knight at the leaſt, to be of the Inqueſt, otherwiſe upon a challenge made the whole Pannell ſhall be quaſhed, which by the or­der of the Law is appoynted to be done, for Honour and reverence due to the perſons of that degree, for (as the words of the Booke are) when a Peere of the Realme is party, the Law is otherwiſe, then when the Suite is betweene other perſons, Fitz. Chall. 113.13. E. 3. in a Quar. Impedit. againſt a Biſhop adjudged, Plowd. 117. Dyer 208. b. 27. H, 8.22. b.
But the Earle of Kent by the name of Reignald Gray Eſq. brought a Writ of Entry againſt Sir H. G. Knight, 4. Eliz. and the parties did plead to an iſſue, the veni­re facias was awarded, which the Sheriffe did returne ſerved, and a Pannell returned according, in which pannell there is no Knight named▪ the truth of which Cauſe was, that after the returne made, the demandant is publiſhed and declared by the Queene and the He­raulds, to be Earle of Kent, in right and by diſcent, al­though hee had not beene ſo reputed, or named Earle before, and alſo after that time (that is to ſay) at the then laſt parliament, the Tenant is made a Baron by a Writ of parliament, and both parties have places and voyces in parliament, and then the Iury doe appeare in the Court of Common pleas, and the Earle of Kent did challenge the array, becauſe no Knight was retur­ned, but it was not allowed him by the Court, [Page]for the  [...]dmittance of both parties as to the contra­ry; and no default can bee layd to the Sheriffe; for he had no notice of the honourable eſtates of ei­ther of the parties, the demandant not being then knowne or reputed to bee an Earle by diſcent or of the Tenants then alſo being no Baron. Dy­er, 318.
How much the Common Law hath alwaies prohibited perpetuities in Lands and Tenements, you may ſee in Corbets Caſe, in the firſt part of Sir Edward Cookes Booke, Fol, 84. and in many other Caſes in the reſt of his Books, alſo Littleton Fol. 145. ſaith, it is a Principle in the Law, that every Land of Fee-ſimple may be charg­ed with a Rent in Fee-ſimple by one way or other, but of the Kings Majeſty upon the Creation of any Peere of the Realme, Duke, Marqueſſe, Earle, Vicount, or Baron, do (as the manner is) by his Letters. Patents give unto ſuch new created Noblemen an Annuity or Rent for the ſupport of his degree, which they call cre­ation Money, this is ſo annexed unto the Dignity, that by no grant, aſſurance, or any manner of Alienation it can be given from the ſame, but is ſtill incident, and a ſupport of the ſame Creation, Dyer fol. 21. &c.
Jn all Caſes wherein Suite of Law, a Baron or Peere of the Realme, is to be amerced (other then a Duke) his amercement is no leſſe t [...]e 12 100. s 9 E. 4.9. 21. E. 4.77. 38. E. 3.31. 9. H. 6.21. but the amercement of a Duke is 10. l. 19. E. 4.9. 1 H. 6.7. although the Statute of Magna Charta, Chap. 14. be in the negative, viz. Comites at Barones non amerciantur niſi per pures ſuos et [Page]non niſi ſecundum modum delicti, and yet the uſage hath  [...]educed it into a certainty, alſo by the ſame Statute it  [...]ppeareth, that ſuch amercements ſhould be afferred per  [...]ures ſuos, but for that it were troubleſome to aſſemble  [...]arons for ſo ſmall a matter, ſuch amercements in times  [...]aſt hath beene afferred by the Barons of the Exchequer, who ſometimes were Barons of the Realme, as is be­  [...]ore in this Treatiſe mentioned, and hereof writeth Bracton, Lib. 3. Tract. 2. chap. Fol. 116. viz. Comites  [...]iero vel Barones non ſunt amerciandi, niſi per paces ſuos ſecundum modum delicti, & hoc per Barones de Scacario vel coram ipſo Rege. Vid. Cooke 8. part, 39. & ſequentiae, this Section is to be omitted, becauſe it is more fitly to be written hereafter.
If a Plaintiffe recover againſt a Peere of the Realme, in an Action of debt or treſpaſſe, upon ſuch a Plea plea­ded by him, or other default in him, ſo that a Fine thereby doth grow to the King, and thereupon on a Capias per Fine iſſueth out againſt him, this ſhall not preju­dice that Nobleman, ſo as the Plaintiffe may thereby take advantage by prayer that he ſhall abide in Execu­tion, for the Plaintiffe neither without his prayer, nor though he doe pray it, by the opinion of Brian, Juſtice 14. H. 7.21.
VVhereas by a Statute made 32. H. 8. Cap. 16. Jt is enacted, that the Subjects of the Realme ſhall not keepe in their Families or Houſes above the number of Foure Strangers borne, nevertheleſſe by a proviſo in the ſaid Act, every Lord of the Parliament hath his priviledge [Page]allowed unto him to keepe in his Family the number of ſix Strangers borne, any thing in that Act to the con­trary notwithſtanding.
By the Statute of 24. H. 8. Cap. 13. a. A Priviledge was granted to the Nobility according to their degrees concerning their Apparell, but becauſe by a Statute made in the firſt Yeare of the King that now is, Chap. 25. all Lawes and Statutes made concerning Apparell, are taken away, I leave further to ſpeake of that matter 1. Jac. cap. 25.
By the Statute of 5. R. 2. cap. 12. The King our Soveraigne Lord of his Royall Majeſty defen­deth the paſſe utterly of all manner of people, aſwell Clarkes as others, in every Port and other Towne and place upon the Coaſts of the Sea, upon the paine of forfeiture of all their goods, except onely the Lords and other great men of the Realme, and true and Noble Merchants, and the Kings Souldiers, and eve­ry perſon then is before excepted, which after publi­cation of this Ordinance made ſhall paſſe out of the ſaid Realme without the Kings ſpeciall Lycence, which Lycence the King willeth and commandeth that it be not from henceforth made, but in one of the Ports vn­der written, that is to ſay, London, Sandwich, Dover, Southampton, Plimouth, Dartmouth, Briſtoll, Yarmouth, St. Buttolphe, Kingſtone upon Hull, Newcaſtle upon Tine, and the other parts and paſſages towards Ire­land, and the Iles pertaining to England, ſhall forfeit towards the King as much as he hath in goods as afore [Page]is ſaid, but becauſe this Statute is alſo taken away by a  [...]te Act of Parliament, made in the fourth yeare of King James. cap. 1. J doe not ſet downe this for  [...]ne of the Priviledges appertaining to the Nobility  [...] this day.
But Phillip Earle of Arundel Sonne of Thomas Duke of Norffolke, was taken upon the Sea paſſing in­  [...]o France, about the 30. yeare of the late Queene,  [...]nd was fined in the Star-chamber to a great ſumme, becauſe he did not take Shipping at one of the Ports mentioned, Cromptons Courts 31. Whereas by the Statute of 2. H. 2. Parl. 2. cap. 1. Jt is ordained, that the Juſtices of Peace in every County named of the Cuo­rum ſhould be reſident in the Shieres wherein they are Juſtices, there is a Proviſo whereby the Lord and Peeres of the Realme named in ſuch Commiſſion are excepted.
By the Statute of 1. E. 6. cap. 12. amongſt other things, it is enacted, that in all and every caſe and Caſes where any of the Kings Subjects ſhall and may upon his Prayer have the Priviledge of his Cler­gie, as a Clarke Convict, that may make purgation in all thoſe Caſes and every of them, and alſo in e­very Caſe and Caſes of Fellony, wherein the privi­ledge and benefit of Clergie is taken away by this Statute (wilfull malice and poyſoning, of malice prepenſed) onely excepted the Lord and Lords of the Parliament, and Peere and Peeres of the Realme having place and voyce in Parliament, [Page]ſhall by vertue of this Act of Common grace up­on his and their Requeſts and Prayer, alleadging that he is a Lord or Peere of the Realme, claiming the benefit of this Act though hee cannot reade without burning of the Hand, loſſe of Inheritance, or corruption of his blood, bee adjudged, dee­med, taken, and uſed for the firſt time onely to all Jnſtructions, intents, and purpoſes as a Clarke Convict, which may make purgation without any further or other benefit of the Clergy to any ſuch Lord or Peere from thenceforth at any time after, for any cauſe to bee allowed, adjudged, or admit­ted any Law, Cuſtome, Statute, or any thing to the contrary notwithſtanding.
By this Statute a Lord of the Parliament ſhall have the priviledge of his Clergy, where a common perſon ſhall not, viz. for the breaking of a houſe by day or night, for robbing of any in the high way, and in all other caſes excepted in the Statute of 1. E. 6.12. ſa­ving in wilfull murder, and poyſoning.
But in all other caſes wherein Clergy is taken away by any Statute made ſince the ſaid Statute of 1. E. 6. he is in the ſame Degree that a common and inferior per­ſon is, but the Court will not give him the benefit of this Statute, if he doe not require it.
Jf the Lord of the Parliament doth confeſſe his of­fence upon his Arraignment, or doth abjure, or is out­lawed for Fellony, it ſeemes that in thoſe caſes he may have the benefit of this Statute, viz. his Clergy, for [Page]that by the Statute of 18. Eliz. cap. 18. he nor any o­ther need to make his purgation, but ſhall be forth­with delivered out of priſon by the Juſtices, ſed quae­re Poulton, 202. b.
By the Jmperiall Conſtitutions Nobiles non torquen­tur in quibus plebeij torquerentur & nobiles non ſuſpen­lantur ſed decapitantur; and ſo it is almoſt growne in­to a Cuſtome in England by the favour of the Prince, for rare is it to have a Nobleman executed in other forme, yet Thomas Fines Lord Dacres of the South in 33. H. 8. and Lord Sturton 4. Mar. were hanged, Brooke Iury 48.
Jn the firſt yeare of the late Queene Eliz, cap. 1. in the Acts of Parliament, for the uniformity of Com­mon Prayer, &c. there is contained this proviſo, and be it enacted and ordained, that all the Lords of Parliament for the third offence above mentioned, ſhall bee tryed by their Peeres and not by any Eccle­ſiaſticall Courts, reade the Statute at large.
At the Common Law it was lawfull for any Nobleman, or ignoble to retaine as many Chap­laines as hee would for their Inſtruction in Reli­gion, but by a Statute made 21. Hen. 8. cap. 13. A reſtraint was made, and a certaine number one­ly allowed to the Nobility, and ſuch Chaplaines for their attendance have Immunities as by the Sta­tute at large may appeare, viz: Every Archbiſhop and Duke may have ſixe Chaplaines, whereof eve­ry [Page]one ſhall or may purchaſe Lycence or diſpen­ſation, and take, receive, and keepe two Perſo­nages or Benefices, with cure of Soules, and that every Marqueſſe or Earle may have five Chap­laines, whereof every one may purchaſe Lycence or Diſpenſation and take, receive, and keepe two Parſonages or Benefices with cure of Soules, and that every Viſcount and other Biſhop, may have foure Chaplaines, whereof every one may purchaſe Lycence, and receive, have, and keepe two Parſo­nages or Benefices with cure of Soules as aforeſaid, And that the Chancellour of England for the time being, and every Baron and Knight of the Gar­ter may have three Chaplaines, whereof every one ſhall now purchaſe Lycence and Diſpenſation, and receive, have, and keepe two Benefices with cure of Soules, read the Statute at large.
And foraſmuch as retaining of Chaplaines by Lords of great eſtates is ordinary, and neverthe­leſſe ſome queſtions in Law have beene concer­ning the true underſtanding of the ſaid Statute: J thinke it not impertinent to ſet downe ſome ſub­ſequent reſolutions of the Judges touching ſuch mat­ters.
If a Biſhop be tranſlated to an Archbiſhop, or a Baron to be created to an Earle, &c. yet within this Act they can have but onely ſo many Chaplaines as an Archbiſhop or Earle might have; for although he have divers dignities, yet he is ſtill but one ſelfe-ſame [Page]perſon to whom the Attendance and ſervice  [...]ould be done, ſo if a Baron be made a Knight of the  [...]arter, or Lord Warden of the Cinque-Ports, hee  [...]all have but three Chaplaines in all, & ſic de ſimi­  [...]us.
Alſo if ſuch an Officer allowed by the Statute to  [...]ve one, two, or more Chaplaines, doe retaine accor­  [...]ingly, and after he is removed from his Office in this  [...]ſe, he cannot be now non-reſident or accept of a ſe­  [...]ond Benefice if his Compliment, were not full  [...]efore his remaining, and yet in that caſe it behoveth  [...]e Chaplaine to procure a non obſtante, otherwiſe  [...]e may be puniſhed for his non-reſidency.
So if an Earle or Baron doe retaine a Chaplaine,  [...]nd before his advancement his Lord is attainted of Treaſon, as it was in the Caſe of the Earle of  [...]eſtmerland, after the ſaid Attainder ſuch a Chap­  [...]aine cannot accept a ſecond Benefice; for though his Lord be ſtill living according to nature, yet after the Attainder he is a dead Perſon in the Law, and there­fore out of the caſe to have Priviledge for him­ſelfe or for his Chaplaines.
If a Baron have three Chaplaines, and every one of them, have two Benifices, and after the Baron dyeth, yet they ſhall enjoy thoſe benefices with cure, which were lawfully ſetled in them before, but in this caſe though the ſaid Chaplaine be reſident upon one of his Benifices yet now he is become unpuniſhable for being [Page]non-reſident upon the other, for ceſſante cauſa ceſ [...] effectus, the ſame Law is if a Baron be attainted of tre [...] ſon or Fellony, or if any Officer be removed from  [...] Office, Et ſic de ſimilibus, vide Actons Caſe, Cooke,  [...] part. Fol. 117. for all thoſe matters.
A Baron or others of degree of Honour doe retain [...] ſuch number of Chaplains as are allowed by the Statute and after upon ſuite and requeſt, the ſaid noble perſo [...] doth retaine more Chaplaines.
In this Caſe, they that are firſt retayned ſhall onely have priviledge, nam qui prior eſt tempore potior eſt Iure [...] ſo if a Lord doe at any time retayne more Chaplai [...] then are allowed by the Common Law, the lawfull num­ber onely ſhall have priviledge, and in this caſe which of them firſt promoted, ſhall have priviledge, and the reſt are excluded, for in equali Iure inelior eſt condi [...] poſſidentes.
Jf a Nobleman doe retayne Chaplaines (above the number) at ſeverall times, if any of his firſt Chaplai [...] die, the next that was then retayned ſhall not ſucceed, for his firſt retayner was void, and therefore in thi [...] Caſe it doth behove him to have a new retayning after the death of the predeceſſour, and before his advance­ment, nam quod initio non valet in tractu temporis non co [...] valeſcit.
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If a noble perſon retaine ſuch a number of Chaplains as is by the Law allowed him, but afterward upon ſome diſlike or other cauſe doe diſcharge ſome of them from their attendance or ſervice, the Lord in this caſe cannot retaine others, thereby to give them priviledge, during the life of them ſo retained and diſcharged: and the rea­ſon thereof is, becauſe the firſt Chaplaines were lawfully retained, and by virtue thereof during their lives might purchaſe diſpenſations, to have advantage according to the ſtatute: and therefore if the diſcharge of their ſer­vice and attendance might give a liberty to the Lord to retaine others, by ſuch meanes the Lords might advance Chaplains without number, by which the ſtatute ſhould be defrauded; and the ſaid ſtatute muſt be conſtrued ſtrictly againſt non-Reſidents and Pluralities, as a thing prejudiciall to the ſervice of God, and the ordinary in­ſtruction of the people of God. Theſe premiſes are to be read in Cooks 4 part fol. 90. Druries caſe.
By the ſtatute of 3. H. 7. cap. 14. it is enacted as fol­loweth, viz. Foraſmuch as by quarrels made to ſuch as have been in great authority, office, and of counſell with the King of this Realme, hath enſued the destruction of the King, and thereby the undoing of this Realme: ſo that it hath appeared evidently, when the compaſſing of the death of ſuch as were the Kings true ſubjects was laid, the destru­ction of the Prince was imagined thereby; and for the moſt part it hath growne and been occaſioned by envie and malice of the Kings owne houſhold ſervants; and for that by the lawes of this land, if actuall deeds were not, there was no remedy for ſuch falſe compaſſing imaginations and confede­racies[Page]had againſt any Lord, or any of the Kings Councell, or any of the Kings great Officers in his houſhold, as Steward, Treaſurer, Controller; and ſo great inconvenien­ces did enſue, becauſe ſuch ungodly demeanours were not ſtraightly puniſhed before that an actuall deed was done. For remedy whereof it was by the ſame ſtatute ordained, that the Steward, Treaſurer, or Controller of the Kings houſe for the time being, ſhall have full authority and power to enquire by twelve ſad men and diſcreet perſons of the Check-roll of the Kings honourable houſhold, if any ſervant, admitted to be his ſervant, ſworne, and his name put into the Check-roll of the houſhold, whatſo­ever he be, ſerving in any manner office or roome, repu­ted, had, and taken under the eſtate of a Lord, make any confederacies, compaſſings, conſpiracies, imaginations, with any perſon or perſons, to deſtroy or murder the King, or any Lord of this Realme, or any other perſon ſworne to the King, Councell, Steward, Treaſurer, or Controller of the Kings houſe, that if it be found before the ſaid Steward for the time being, by the ſaid-twelve men, that any ſuch of the Kings ſervants as is aforeſaid hath confederated, compaſſed, conſpired, or imagined as aboveſaid, that he ſo found by the enquiry, be put there­upon to anſwer, and the Steward, Treaſurer, or Con­troller, or two of them, have power to determine the ſame matter according to the law: and if hee be put in tryall, that then he be tryed by other twelve ſad men and diſcreet men of the ſame houſhold, and that ſuch miſdo­ers have no challenge but for malice, and if ſuch miſdo­ers be found guilty by confeſſion or otherwiſe, that the ſaid offence be adjudged felony, and they to have judg­ment [Page]and execution, as felons attainted ought to have by the Common law.
In the ſtatute made in the ſecond yeare of H. 5. cap. 10. authority is given to the Sheriffe, and other the Kings Juſtices, for the better ſuppreſſing of Riots and Routs, &c. to raiſe Poſſe Comitatus, the power of the County: and the ſame liberty doth the Common law give in many other caſes. Nevertheleſſe may not the Sheriffe upon ſuch authority command the perſon of any Nobleman to attend that ſervice; but if the Sheriffe upon a Supplica­vit againſt any Nobleman, in that caſe doe returne that he is ſo puiſſant, that he cannot or dare not arreſt him, the Sheriffe ſhall be grievouſly amerced for ſuch his re­turne: For by the writ under the Great Seale of the King, commandement is to all Archbiſhops, Biſhops, Dukes, Earles, Vicounts and Barons, and to all liege men of the County, to be ayding unto him in that which to his office appertaineth: And therefore by intendment no perſon whatſoever can reſiſt the execution of the ſaid writ of the King. Alſo the Sheriffe may by his diſcretion le­vie three hundred men (if need be) to aid him in that be­halfe. Cromptons Justice 134.3. H. 7.1. Cookes 5. part. 71. b.
The words of the great Charter of the Forreſt, in the eleventh Chapter, are as followeth: Every Archbiſhop, Biſhop, Earle, or Baron, comming to us at our commande­ment, and paſſing by our Forrest, it ſha [...] be lawfull for hini to take one beaſt or two by the view of the Forreſter, if he be preſent; or elſe he ſhall cauſe one to blow a Horne for him,[Page]that he ſeeme not to ſteale our Deere. This ſtatute doth ſpeake but of Archbiſhops, Biſhops, Earles and Barons; yet if a Duke, Marqueſſe, or Viſcount, which be Lords of Parliament, be comming towards the King by his commandement, they alſo ſhall have the benefit of this article.
So if the King ſend to any of the Lords aforeſaid to come to his Parliament; or ſend to him by writ of Sub­poena, to appeare in the Chancery, before his Councell, or ſend for him by his miſſive, or by Meſſenger, or Ser­jeant at Armes, in all theſe caſes he ſhall have the benefit of this ſtatute, becauſe they came at the Kings comman­dement.
The ſame Law is if a Scire facias goe out of the Chan­cery or Kings Bench to a Lord of the Parliament: but if ſuch proceſſe goe forth for a Lord to appeare before the Juſtices of the Common Pleas, or before the Barons of the Exchequer, and he commeth upon that, he ſhall not have the benefit of the ſtatute; for he doth not come un­to the King, and the words be, veniens ad nos; and all the proceſſe which are made out of the Chancery and Kings Bench are, quòd ſit coram nobis; and ſo are the Pro­ceſſe out of the Star-chamber. Alſo Lords which come to viſite the new King after the death of his Father, (though not ſent for) ſhall have the priviledge: and ſo note this ſtatute is a warrant dormant to ſuch Lords, which is alſo to be underſtood as well of their returning homewards as of their comming towards the King. Manwood Forreſt Lawes cap. 181. Cromp. Courts 167. b. [Page]Note this ſtatute doth give licence to kill or hunt in the Kings Parks, though the letter of the ſtatute be tranſien­tes per forreſtam noſtram, Paſſing by our Forreſt, Crom­ptons Court 168.
Note, in certain caſes the Law doth give priviledge to the Sons or Brethren of Noblemen, though themſelves be not of that degree. Vide 21. H. 8 cap. 13.7. E. 6. cap. 5.



CERTAINE CASES WHEREIN A LORD of the Parliament hath no PRIVILEDGE.
THe King may by his abſolute power commit a Nobleman to priſon durante beneplacito ſuo, from whence he cannot be diſcharged by bail or main­priſe, or by the common writ de homine replegi­ando: And by the ſame power it is if a Noble perſon bee committed to priſon by the Kings Councell, for they are incorporate to his Highneſſe, and do command as with the Kings mouth. And the ſame law is if a Noble be committed to priſon by the abſolute commandement of the Kings Judges ſitting in their places of Judicature, Stamf. lib. 2. cap. 18. fol. 72.1. as you have before when [Page]the Prince himſelf was committed by the chiefe Juſtice ſitting in the Kings Bench, and hee was not baile­able.
Alſo if a Capias and an Exigent may bee awarded by the Iuſtices out of their ordinary Juriſdiction againſt ſuch perſons upon an Indirement for Felony or Treaſon, as common experience ſhe weth.
The ſtatutes of Praemunire are 27. E. 3. cap. 1.16. R. 2. cap. 5. upon which ſtatutes an Abbot which was a Lord of the Parliament was impleaded, and he did pray pri­viledge to appeate by an Atrurney; and by the rule of the Court he could not, becauſe the ſtatute is generall and againſt it; but by ſpeciall writ out of the Chancery he might. And ſo in caſe where he doth pray to be recei­ved. For if a Lord of the Parliament, holding lands of another in Fee ſimple, doth forbeare or with-hold to doe and pay his ſervices due to his Land lord, and that by the ſpace of two yeares, whereupon he doth bring a writ of Ceſſavit, which is his remedy given him by the Law, thereby to recover the inheritance of the land: but the ſaid Lord for the ſaving of his tenancy, being minded to pay all the arrerages before judgment given againſt him (as by the Law hee ought to doe) in this caſe hee muſt come in proper perſon, and not by Atturney, 15. H. 7.9 b.
If a noble man, in contempt of any proceſſe which hath beene awarded from out of any the Kings Courts, doth make reſcous, and wilfully doth refuſe to obey the ſaid writ, and the ſame his offence doth appeare of re­cord to the Court by the Sheriffs returne, there may be [Page]and ſhall be awarded againſt him a Capias, 1 H. 5. Caſe ult. 27 H. 8.22. Cooks 6. part. 54.
If any Lord doe depart this Realm, as Ambaſſadour or otherwiſe, by the Kings lincence or without licence, and doe not returne at the Kings Commandement, or upon the Kings writ under his privy Signet; the King may ſeize his lands, goods, and chattells, Dyer 108. b. & 17. the Dutcheſſe of Suffolks caſe.
If a Lord, arreſted upon a Supplicavit for the peace, doe wilfully refuſe to obey the arreſt, and make reſcous upon his returne ſhall iſſue an attachment againſt the ſaid Lord for his contempt to take his body; and this is the way to obtaine peace againſt any Lord of the Parlia­ment, whereas the party could not have an attachment againſt him, if the Subpoena had beene duly ſerved and peaceably accepted, although the ſaid Lord had not ap­peared thereunto, Cromptons Juſtice of Peace 134.
If a Lord of the Parliament doth with force and arms detaine a man in priſon, in his Houſe or elſewhere, the remedy is in ſuch caſes by himſelfe or his friends abroad at liberty to have a writ called de homine replegiando to deliver him; but if the Lord, to prevent the execution thereof, and of malice, doe keep or convey away this man, ſo wrongfully impriſoned, ſo privily, as that the Sheriffe cannot execute his ſaid writ; then will the Court award a Witheram, whereby the Sheriffe ſhall attach and arreſt the body of the ſaid Lord, and impriſon him untill he doe deliver his ſaid priſoner, 11 H. 4.15.
All Lords are compellable to take the Oath mentioned in the Statute of 3 Jac. 4. & vide the Statute 7 Jac. cap. 6. who have authority to miniſter the ſaid Oath to [Page]them. Bracton lib. 5. fol. 337.6 H. 3. & 351. writing of eſſoines, delivereth this learning, that if a Baron that holdeth by Baron tenure have his abſence excuſed by eſſoine, he which caſteth ſuch eſſoine or excuſe, ought to finde ſurety that the ſaid eſſoine is true; but in caſe of common perſons it ſhall reſt upon the credit and inte­grity of the Eſſoince, and ſo is the uſe at this day.
The Statute of magna charta cap. 1 a. is quod liber homo non amercietur pro parvo delicto, niſi ſecundum modum illius delicti & pro magno delicto ſecundum magnitudinem delicti & nulla praedictarum miſcricordiarum ponatur, niſi per Sacramentum proborum & legalium hominum de vici­nate, and accordingly is the Law thereunto at this day.
But the ſubſequent words in the ſaid Statute, viz. Comites & Barones non amercientur niſi per pares ſuos, & non niſi ſecundum modum delicti, are not in uſe, for whether the offence be great or ſmall, for which they are to be amerced, their amercement muſt be certaine, viz. of a Duke ten pound, and of any other of the No­bility.
Alſo whereas the amercement ſhould be offered per pares the uſe is to offer them by the Barons of the Ex­chequer, Cooks 8. Rep. 40. Bracton lib. 3. Tractat. 2. cap. 1. fol. 116. b.
When a Peere of the Realme is arraigned in Appeale of Fellony, he ſhall not have that priviledge to bee tried by his Peere, as he ſhould in caſe of Inditement, but muſt undergoe the ordinary triall of twelve men, Stamford Pleas of the Crowne lib. 3. cap. 1. Brook triall 142. Ferdinando Poulton 188. b. Read the book of En­tries title appeale Sect. 7. alſo in Caſe of an Indite­ment, [Page]the Defendant, though a Peere of the Realme, may not challenge any of his Triers, either perempto­rily or upon cauſes which in like caſes permitted to all other common perſons.
The Judgement to be given againſt any Lord of the Parliament in caſe of Felony or Treaſon, ſhall be no other than according to the uſuall judgement given againſt common perſons; and although the execution be not purſuant (but with the loſſe only of their heads) yet that is by the ſpeciall grace of the King, and not ex debito, as by the examples of Thomas Lord Dacre 33. H. 8. and of the Lord Sturton 2 Mariae, may ap­peare, Brook tit. Jury 48.
By attainder of Treaſon or Fellony is corruption of blood, ſo that their Children may not be heires unto them, nor unto any of their Anceſtors. And if hee were a noble man before he is by the attainder made ignoble, and not only himſelfe, but alſo his Children, having no regard unto the Nobility which they had by their birth, and this corruption is ſo ſtrong and high that it cannot be ſaved by the Kings pardon or other­wiſe than by authority of Parliament, Stamford Pleas del Coronae lib. 3. cap. 34.
But here it is to bee obſerved, that Nobility is not a thing ſubſtantiall, but meere accidentall; for that may be preſent or abſent without corruption of the Subject whereof it dependeth; for experience ſheweth that the paſſage of honourable titles are reſtrained by exorbitant crimes, when as nature in the meane while cannot bee thruſt away with a fork. Wherefore although the Lawyers doe terme and call that extinguiſhment of [Page]Nobility, which hapneth by ſuch hainous offences com­mitted as corruption of blood, nevertheleſſe they uſe not this manner of phraſe and ſpeech as though Nobility were naturally and eſſentially in the humour of blood more than any other hereditary faculty; but becauſe the right of inheritance which is by degree of communica­tion of blood directed, is by that meanes determined and ended, and alſo in regard of the hatred and deteſta­tion of the crime it is called corruption of blood, note in Dyer 16. Eliz. 332. the Lord Charles Howards caſe.
If one be made a Knight in a forraigne Kingdome by a forraigne Knight, yet he is to be ſo ſtiled in this Realme in all legall proceedings; but if a man be created by the Emperour an Earle of the Empire, or into any other title of dignity, he ſhall not beare this title here in Eng­land. Cooks 7. part. 16.20. E. 46.
If there be a Father and Sonne, and the Father is ſeiſed of lands holden in Capite or otherwiſe by knightly ſervice, the King doth create the ſame Duke and Earle or of any other degree of Nobility, and afterwards the Father dieth, his Sonne being within the age of one and twenty yeares, he ſhall be in ward; but if the King had made him Knight in the life of his Father, he ſhould not have beene in ward after the death of his Father, neither for the lands deſcended or for his marriage, though he be within age, Cooks 6. part. 74. in Druries caſe.
Nobility, and Lords in re­putation onely.
[Page]
THere are other Lords in reputation and appella­tion, who nevertheleſſe are not de jure, neither can they enjoy the priviledge of thoſe of the No­bility that are Lords of the Parliament.
The ſonne and heire of a Duke, during his fathers life, is onely by curteſie of ſpeech and honour called an Earle, and the eldeſt ſonne of an Earle a Baron; but not ſo in legall proceedings, or in the Kings Courts of Iuſtice, Brook Treaſon 2. But the King may at his pleaſure create them in the life of their Anceſtors into any degree of Lords of the Parliament, Cook 8. part 16. b.
A Duke or other of the Nobilitie of a forraigne Na­tion, doth come into this Realme by the Kings ſafe con­duct: in which the Kings ſaid Letters of Conduct he is named Duke, according to his Creation: yet that appel­lation maketh him not a Duke, &c. to ſue or to be ſued by that name within England, but is onely ſo reputed. But if the King of Denmark, or other Soveraigne King, come into England under ſafe conduct, he during his aboad in England ought to bee ſtiled by the name of King, though hee have not merum imperium out of his [Page]owne Kingdome, yet he ſhall retaine honoris titulos, Cook. 7. part 15. b. & ſequentia.
All the younger ſonnes of the Kings of England are of the Nobility of England, and Earles by their birth, without any other Creation, and onely Lords in repu­tation.
And if an Engliſh man be created Earle of the Em­pire, or of other title of honour by the Emperour, he ſhall not beare the title in England, and therefore is an Earle onely in reputation.
A Lord of Ireland and Scotland, though he be a Poſt­natus, is not a Lord in England in legall Courts of Iu­ſtice, though he be commonly called and reputed a Lord.

NOBLE VVOMEN.
[Page]
ALthough Noble women may not ſit in Parlia­ment, in reſpect of their ſexe, yet they are in the law Peeres of the Realm; and all or moſt of the Prerogatives before mentioned, which to No­blemen are belonging, doe alſo appertaine to them, Cook 8. part 53. But the opinion of ſome men hath been, that a Counteſſe, Baroneſſe, or other woman of great eſtate, cannot maintaine an action upon the ſtatute de ſcandalis Magnatum, becauſe the ſtatute of 2. R. 2. cap. 5. ſpeaketh but of Prelates, Dukes, Earles, Barons, or other Nobles, and other great men of the Realme: and of the Chancel­lour, Treaſurer, Clarke of the Privie Seale, Steward of the Kings houſe, Iuſtice of the one Bench or of the other, great officers of the Realm: by which words they con­ceive the meaning of the makers of that ſtatute was, onely to provide in that caſe for Lords, and not for women of honour. Crompton Juſtice of Peace 45. b.
Alſo if any of the Kings ſervants, within his Check­roll, doe conſpire the death of any Noble man, it is not felony within the compaſſe of the ſtatute 3. H. 7. cap. 13.
Honourable women are of three ſorts: By creation, by Deſcent, or by Marriage. King Henry the eighth cre­ated Anne Bullen Marchioneſſe of Pembrook: and ſo may the King create any woman into any title of ho­nour, as to his Highneſſe ſhall ſeem good. As the King by [Page]by his Letters Patents openly read in the Parliament did create  [...] Widow, the ſole daughter of  [...] late Baron of Abergavenny, Baroneſſe De le Spencer. Cambden 63.6.
Noble women by deſcent are thoſe to whom either the lands holden by ſuch dignity do deſcend as heir; and they are ſaid to be honourable by tenure: or thoſe whoſe Anceſtors to whom they are heires, were ſeiſed of an eſtate deſcendable unto them, in their titles of Duke­domes, Earldomes, or Baronies: or thoſe whoſe Ance­ſtors were ſummoned to the Kings Parliament, for there­by alſo an inheritance doth accrue to their poſterities.
Noble women alſo are thoſe who do take to their huſ­bands any Lord or Peere of the Realme, although they of themſelves were not of any degree of Nobility, For­teſcue de laudibus legum Anglia, fol. 100. Queſtion and doubt hath been made, whether if a man be ſummoned to the Parliament, and afterwards die without iſſue male, the dignity and title of honour may deſcend to the heire female; and many arguments have beene made pro & contra, in that which at this time I doe purpoſely omit becauſe I have before diſcourſed thereof in the title of Barons in this Treatiſe.
Concerning the title of honour deſcendable to the heire female by reaſon of a tenure in her Anceſtor, there need no more doubt to be made than of offices of ho­nour, the which doe much import the publike wealth, and being of eſtate of inheritance, doe deſcend to the heire female, if there be no heire male: as the office of high-Conſtableſhip of England, challenged in the time of H. 8. by the Duke of Buckingham, and judged by the [Page]advice and reſolution of the Judges, as by a note of that caſe extant, whereof my Lord Dyer in his Reports hath a memoriall, is moſt evident, Dyer 283. b. Kellaway 6. H. 8.170. b. which deſcended to the daughters of Hum­phrey de Bohun Earle of Hereford and Eſſex, as afore is declared; the office of a Lord Steward deſcended to Blanch daughter of Henry Earle of Lancaſter, in whoſe right John of Gaunt her husband enjoyed the ſame. The like may be ſaid of the office of Earle Marſhall, which deſcended by an heire female unto the houſe of Norfolk; all which offices are as unfit to be exerciſed by a woman, as it is unfit for a woman to be ſummoned to the Parlia­ment as Baroneſſe by writ, as before is written.
And when the title of honour doth deſcend to a wo­man, if queſtion in Law doe ariſe betweene the noble woman and any other perſon, whether ſhe be of that degree of nobleneſſe or no, the iſſue ſhall be tried by the Record thereof, and by the Kings writ it ſhall be cer­tified, and not by a Jury of twelve men, even as it ſhould be in caſe her Anceſtors had beene party, Cooks 6. part. 53. & 7. part. 15.
Although the Lawes of this Realme regularly doe make all the daughters, where there are no ſonnes, e­qually to inherit Lands and Tenements, and to be but one heire to their Anceſtor; yet it is not ſo in the deſcent of dignities and titles of honour, for inheritances con­cerning matters of honour, being things in their nature entire, paticipating of ſuperiority and eminency, are not partable amongſt many, and therefore muſt of neceſſity deſcend unto one, and that is to the eldeſt daughter, ſiſter, aunt, or coſin female, inheritable where there is [Page]no heires males that may lawfully challenge the ſame; and ſo in this point is the civill Law.
Nevertheleſſe there was a Judgment in the time of H. 3. touching the deſcent of the Earldome of Cheſter, after the death of the Earle, who dyed without iſſue, his ſiſters being his heires: which Judgement was, that the ſaid Earldome ſhould bee divided amongſt the ſaid co­partners, as other lands, and that the eldeſt ſhould not have it alone, 23. H. 3. Fitz. partic. 18. But this judgement was holden erroneous, even in thoſe times wherein it was given: For Bracton (a learned Judge who lived in that age) thus writeth thereof, treating of Partition among Copartners, lib. 2. cap. 34 fol. 76. b. De hoc autem quod di­citur, quod de feodo militare veniunt in diviſione capitalia meſſuagia, & inter cohaeredes dividuntur, hoc verum est, niſi capitale meſſuagium illud ſit caput comitatus propter jus gladis quod dividi non poteſt; vel caput Baroniae, caſtrum, vel aliud aedificium, & hoc ideo ne ſit caput per plures par­ticulas dividetur, & plura jura Comitat' & Baroniarum de­veniant ad nihilum, per quod deficiat regnum, quod ex Co­mitatibus & Baroniis dicitur eſſe conſtitutum: Si autem plura ſunt aediſicia quae ſunt capita Baronia, dividi poſſunt in­ter cohaeredes, facta electione ſalvo jure eſſentiae, quia cùm plura ſunt ibi jura, quodlibet per ſe poterit integrè obſer­vare, quod quidem non est in uno, ut praedictum eſt, licèt à quibuſdam dicatur, quòd in aliis regionibus aliquando de conſuetudine dividatur, ſed quod nunquam divids debeat in Anglia videtur, nec viſum fuit contrarium, & erit con­ſuetudo regionis obſervanda, ubi haereditas & quae petitur, & perſonae naſcuntur quae petunt, & unde ſic dicatur quòd in regno Anglia aliquando facta fuit partitio, hoc fuit injuſtum.
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It is therefore evident, that Baronies and dignities of Honour, do by the Lawes of this Realm, deſcend unto the eldeſt Coapercener, and the Iudgement given once to the contrary thereof Bracton doth rightly account to be unjuſt, his reaſon is notable, for in as much as the ho­nour of the Chivalry of the Realme doth chiefly conſiſt in the Nobility, reaſon would not that ſuch dignitie ſhould be divided amongſt Coaparceners, whereby through multitude of partitions, the reputation of Ho­nour in ſuch ſucceſſion and ſo divided, might be impai­red; or the ſtrength of the Realme being drawne into many hands, with the decreaſe of livelihood by partition ſhould be enfeebled; in which Reſolution Britton the learned Biſhop of Hereford, who compiled his Booke of the Lawes of the Realme by the commandement, and in the name of E. 1. according Britton 187. and therefore howſoever that Judgement was given or whenſoever, it is nevertheleſſe very evident that it was ſoone redreſ­ſed; for if it were given upon the death of Renulph the laſt of that name the Earle of Cheſter, who dyed about 17. H. 3. without iſſue, the Writers of that time doe teſtifie, that the Earledome of Cheſter came wholly un­to Iohn Scot the ſonne of David Earle of Huntington and Anguiſh, and of Maud the eldeſt ſiſter of the ſaid Renulph, if it were given upon the death of the ſaid Iohn Scot, who dyed without iſſue about 14. H. 7. yet not­withſtanding the ſaid Judgement ſtood not in force, for that the ſaid King aſſumed the ſaid Earledome into his owne hands upon other ſatisfaction made to the ſiſters Coparceners of the ſaid Iohn Scot. Ne tanta hereditas colos deduceretur. Matth. Paris Monaſt. S. Albani in Arr. fol. 3.66. B. tamen vido Vill. fol. 75. et Ioh. Guill. 78.
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For this it is to be obſerved out of Preſidents, and to be acknowledged of every dutiful Subject, that the King is at liberty to call and advance to honour whom his Highneſſe ſhall in his Princely wiſdome thinke moſt meet, and therfore whereas Ralph Lord Cromwell being a Baron by Writ, dyed without iſſue, having two ſiſters and co-heires, Elizabeth the eldeſt, married unto Sir Thomas Nevill Knight, and Ioane the younger married unto Sir Hunt Burther, hee who married the younger ſiſter was called unto the Parliament as Lord Cromwell, and not the ſaid Sir Thomas Nevill who had married the eldeſt ſiſter; and Hugh Lupus the firſt and great Earle of Cheſter, was by the Conquerour his Uncle crea­red Earle of Cheſter, Habemus ſibi & heredibus adeo li­bere per gladium ſicut ipſe Rex tenuit Angliam per Core­nam, Hugh dyed without iſſue, and the inheritance of his Earledome was divided amongſt his foure ſiſters, and the eldeſt had not the Seigniory entire unto her ſelfe. Reade Mills 74, 75. Cookes b. part 53. & 7. part 15.
If a Woman be Noble by birth or by diſcent, with whomſoever ſhe doth marry, though her Husband bee under her degree, yet ſhe doth remaine Noble for her Birthright, Eſt Character in delibilis, Cook 4. part, 118. b. 6. part. 53. b.
Other Women are enobled by Marriage, and the text ſaith thus, viz. Women with the honour of their Hus­bands, and with the kindred of their Husbands, we wor­ſhip them, in the Court we decree matters to paſſe in the name of their Husbands, and into the houſe and ſir­name of their Husbands wee doe tranſlate them, but [Page]if afterwards a woman doe marry with a man of baſer degree, then loſeth ſhe her former Dignitie, and fol­loweth the condition of her latter Husband, Forteſcue de laudibus legum. Angl. 100. And as concerning the ſecond diſparaged Marriage, as aforeſaid, many o­ther bookes of the law doe agree, for theſe bee rules received in thoſe Caſes, Si mulier nobilis nupſerit ig­nobili deſit eſſe nobilis & eadem modo quo quidem Conſtitut, diſſolvitur, Cookes 6. part 53. B. & 4. part 118.
It was the Caſe of Ralph Hayward Eſquire, who tooke to his wife Anne, the widdow of the Lord Powes, they brought an Action againſt the Duke of Suffolke by the name of Ralph Hayward Eſquire and the Lady Anne Powes his wife, and excepti­on was taken for miſnaming her, becauſe ſhee ought to have beene named by the Husbands Name, and not otherwiſe, and the exception was by the Court allowed; For ſaid they, by the Law of God ſhee is Sub poteſtate viri, and by our Law her Name of Dignitie ſhall bee changed ac­cording to the degree of her Husband, notwith­ſtanding the curreſies of the Ladies of Honour and Court. Dyer, 79.
And the like was alſo in Queene Maries Raigne, when the Dutcheſſe of Suffolke tooke to her Husband, Adrian Stoakes Prob. 4 5 6. and many other preſi­dents have beene of latter time, and herewith a­greeth the Civill Law punctually, Digeſt. lib. 1. Tit. 9. Lege 8. Eodem de Dignitate, Liber 12. Lege 2.
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In this caſe of acquired Nobility by Marriage of Que­ſtion in Law be, whereupon an iſſue is taken betweene the parties, that is to ſay, Dutcheſſe or not Dutcheſſe, Counteſſe or not Counteſſe, Baroneſſe or not Baroneſſe, the tryall hereof ſhall not be by Record, as in the former caſe, but by a Jury of 12. men, and the reaſon of the diverſity, is, becauſe in this caſe the Dignity is accrewed unto her by marriage, which the Lawyers tearme matter in fact, and not by any record, Cookes 6. part. 53. a.
But a noble Woman by Marriage, though ſhe take to her a ſecond Husband, a man of meane degree, yet ſhee may keepe two Chaplaines according to the Proviſo in the Statute of 21. H. 8. c. 13. for and in reſpect of the honour which once ſhe had, viz. at the time of the re­tayner, and every ſuch Chaplaine may purchaſe ly cenſe and diſpenſation, Cookes 4. part 117. Cowels Inſtutions lib. tit. 10.15. but her Chaplaines may not be nonreſi­dent afterwards.
And foraſmuch as the retayning of Chaplaines by Ladies of great eſtates is ordinary, and nevertheleſſe ſome queſtions in law have beene concerning the true underſtanding of the ſaid Statute law, I thinke it not impertinent to ſet downe ſome ſubſequent reſolutions of the Judges touching ſuch matters.
Anne Baroneſſe of Mount Eagle in her Widdowhood, did retaine two Chaplaines according to the Statute, and one of them had but one Benefice, and therefore did obtaine a diſpenſation with a confirmation from the Queene according to the tenour of the ſaid Statute, but before he was preſented to his ſecond Benefice, the La­dy did take to Husband Henry Lord Compton, whereby [Page]ſhe did forſake her former dignity of Baroneſſe of Mount-Eagle; and afterward the ſaid Chaplain did ac­cept a ſecond Benefice, and was therunto admitted and inducted, and the Judges have reſolved that the Chaplain hath done nothing herein, but according to the meaning of the Statute, and that the Ladies marriage between his Retainer and acceptance of his ſecond benefice, was no Countermand Revocation or determination of that Re­tainer, which the Lady lawfully then did make, but that ſhe living, he might proceed to the filling up of the qua­lification, Cauſa & origio eſt materia negoti; for though the wife of a Noble-man during the covecture, cannot by Law rerain a Chaplain to be quallified according to the ſtatute: becauſe by Intendment her Husbands Chaplains are ſufficient for that Office; yet foraſmuch as the Retai­ner was lawfull: then ſhe was widdow, that being the principall matter, ſhall enable him to take uſe and bene­fice after her marriage: for though the husband and wife are but one perſon in Law, yet as the Text is, ſunt animo duo in carne uno. Bracton, lib. 5. fol. 363, a.
And in this caſe by the death of the Lord Compton, her firſt Retainer, was not determined; for without any neer Retainer, her ſaid Chaplain may take his ſecond benefice and alſo for that cauſe, ſo long as the ſaid Chaplains do attend upon their ſaid Lady in her Houſe, they ſhall not be endammaged for Non-reſidency, Cooks 4. part, 117. fol. 90. &. 76.
That which remains concerning the further expoſition of this ſtatute, you may read before in the title of privi­ledge of Lords.
So long that the wiſe of a Duke be called Dutcheſſe, or of an Earl be a Counteſſe, and have the fruition of all [Page]the Honours, appertaining to that eſtate, with kneeling, taſting, ſerving, and the reſt, and ſo long ſhall a Barons widow be ſaluted: Lady and a Knights wiſe alſo by the courteous Speech of England, quandiu Maj. aut viduit [...] vic. durant, except ſhe happen to relaps with an Adulte­rer; for as the Laws of this Kingdome do adjudge that  [...] woman ſhall loſe her dower in that caſe, viz. weſt cap. B. F.N.B. fol. 150. H. Perk. fel. 70. Kitchin 162. b. as Ru [...]o [...] Lands, and Tenents, ſo juſtly; ſo doth the Laws of Gen­try and Nobleneſſe, give ſentence againſt ſuch a woma [...] advanced to Titles of Dignity by the husband, to be unworthy to enjoy the ſame, when ſhe putting her huſ­band out of mind, hath ſubjected her ſelf to another.
If a Lady which is married come through the For­reſts, he ſhall not take any thing but a Dutcheſſe, or  [...] Counteſſe ſhall have advantage of the ſtatute, de Char [...] Poreſt, 11. Art. during the time that ſhe is unmarried, Cromptons Court fol. 167, b.
Wheras it is contained in the great Charter among [...] other things in the Form, which followeth: no Freema [...] ſhall be taken or impriſoned, or deſeiſed of his Free-ho [...] or his Liberties, or Free-cuſtoms, or ſhall be outlawed o [...] baniſhed, or in any wiſe deſtroyed, nor go upon him b [...] by the lawfull judgment of his Peers, or by the Law o [...] the Land In which ſtatute is no mention made, how wo­men, Ladies of great eſtate; becauſe of their Husbands, Peers of the Land, married or ſole; that is to ſay, Du­cheſſe, Counteſſe, or Barroneſſe, ſhall be put to anſwer, o [...] before what Iudges they ſhall be judged, upon an Indite­ment of Treaſon, or Fellonyes by them committed, o [...] done, becauſe wherof it is an Ambiguity in the Law o [...] England, before whom and by whom, ſuch Ladies ſo en­dicted [Page]ſhall be put to anſwer, and be judged by our ſaid Soveraign Lord the King, willing to put out ſuch Ambi­guities and Doubts, hath declared by Authority afore­ſaid; that ſuch Ladies ſo endicted, or hereafter to be en­dicted, whether they be married or ſole therof, ſhall bee brought in anſwer, and put to anſwer, and judged before ſuch Iudges, and Peers of the Realm; as Peers of the Realm ſhould be, if they were endicted of any Treaſons, or Fellonyes, done or hereafter to be done, and in like manner and Form, and in none otherwiſe, Anno 2. H. 6. Cap. 9. Which ſtatute was but a Confirmation or Decla­ration of the common Law, vide Cooks, 6, part 52. b.
This is a Rule in the civill law, ſi filia R. nubat alicui dom. vel. Comiti dicetur, ſemp. Regalis. As amongſt Noble women there is a difference of degrees, ſo according to their diſtinct excellentneſſe, the law doth give ſpeciall Priviledges as followeth.
By the ſtatute of 25. E. 3. cap. 2. It is High Treaſon to compoſe or imagine the death of the Queen, or to violate the Kings Companion.
The Kings Eſpouſe is a ſole perſon, exempted by the common law, and ſhe may purchaſe by Fee-ſimple, or Make leaſes, or Grants without the King, ſhe may plead and be impleaded, which no other married woman can do without her husband, Cook 4 part 23. B. Theol. lib. 1 a. cap. 4.24. E. 3.63. vide Bracton 363. a.
All Acts of Parliaments for any cauſe, which any way may concern the Queen and her Capacity, are ſuch ſta­tutes wherof the Judges ought to take recogniſance, as of generall ſtatutes; for though the matter do only concern the Capacity of the Queen; yet it doth alſo concern all the ſubjects of the Realm, for every ſubject hath intereſt [Page]in the King, and none of his Subjects who are within hi [...] Lawes is divided from the King being his head and So­veraigne, ſo that his buſineſſe and things do touch all the Realme, and as all the Realme hath intereſt in the King, ſo and for the ſame Reaſon in the Queene being his wife, Plouden 23.1. a. Cookes 8. Repl. 28.
A man ſeiſed of divers Lands in Fee, holden by Knights ſervice, ſome by Prioritie that is by ancient Feofment holden of others, and ſome other parts hol­den by the ſame tenure of the King by poſteritie, the King granteth his Seigniory to the Queene, and after­wards the Tenant dyeth, the ſonne within age in this caſe the King ſhall have the Wardſhip of the Body, and have the Prerogative even as the King himſelfe ſhould have had, 3. E. 3, 4. vide etiam Stamford Prerog. Reg. cap. 2.
The Queene, wife unto the King or widdow, ſhall not be amerced if ſhe be non-ſuited in any Action or o­therwiſe, in which caſes any other ſubject of what de­gree ſoever ſhall be amerced, for in this caſe the Queen ſhall participate the Kings Prerogative, Cookes 6. Re­port 62.
But the Queene ſhall not in all caſes have the ſame Prerogatives that the King ſhall have in the ſame caſe; as for Example, Petition is all the remedy the Subject hath when the King ſeizeth his Lands or taketh away his Goods from him having no title by order of Law ſo to doe, contrary to the opinion of ſome ancient Bookes, as you may ſee Stamfords Prerog. cap. 19. But in ſuch ſuit ſhall be made to the Queene, but actions againſt other Leiges of the King, according as the caſe ſhall require, for by the ſame reaſon that the Queene [Page]may be Plaintiffe and Demandant in actions without the King by the ſame reaſon that the Queene may be Plain­tiffe and Demandant in actions without the King, by the ſame reaſon he ſhall be Defendant or Tenant, with­out pertaking ſuch Prerogatives as doe appertaine to the King, 11. H. 4.64. B. Stamford Prerog. cap. 22.  [...]n fine.
Againſt the King by his Prerogative, Nullum tem­  [...]us occurit Regi, but time ſhall runne againſt the Queen H. 18. E. 3.2. a. and aplenarty by ſixe mouthes is a good plea in a Quare Imp. brought by Philippa Regina Angliae ibid. fol. 1. et 13. b. Stamford Prerog. cap. 18. trope finem.
In 21. E. 3.13. b. It is thus to be read, note that a protection was ſued forth againſt the Queen, in a Writ which ſhe brought, and it was allowed though ſhee be a perſon exempt.
Nevertheleſſe by this ſhort caſe following may bee obſerved, that the Juſtices doe not eaſily ſuffer any pro­ceedings in Law againſt the Queene, wife or widdow, but will hold with their Inmities as much as they may by Law.
A Writ of dower was brought againſt Iſabel Queene of England, mother of the King that then was, and the Court ſaid to the Plaintiffe, the Queene is a perſon of dignitie and excellencie, and we are of opinion, that ſhe ſhall not anſwer to the Writ, but it behooveth you to ſue to her by Petition, and thereupon the Deman­dant dixit grat. and ſhee prayed the Court to grant a continuance of her Action untill another day, ſo that in the meane time ſhe might ſue to ſpeake with the Queen but the Court would not agree to make a Continuance, [Page]but ſaid, that upon her requeſt they might give d [...] precepart. and ſo it was done for the Queenes Councel would not agree to a continuance, for thereby th [...] Queene ſhould bee accepted as anſwerable, 10.  [...] 3.379.
The wife of the Kings eldeſt ſonne alſo hath ſom [...] Prerogative, in regard of the excellencie of her Huſband, which the wives of other Noblemen have not, fo [...] by the Statute of 25. E. 3. it is high Treaſon to violate the wife of the Kings eldeſt ſonne and heire.
Dutcheſſes alſo and Counteſſes have ſpeciall Honour appertaining to their Eſtates, as kneeling and taſting, and ſuch like, which things as appertaining more pro­perly to the Heraulds then to this legall diſcourſe I leave unto them.
By the Statute made 7. Iac. cap. 6. intituled, And Act for the Adminiſtring the oath of Allegiance and Refor­mation of Women recuſants if any perſon or perſons of or above the age of 18. yeeres and degrees aforeſaid▪ muſt and hereafter ſhal ſtand and be preſented, indicted, or convicted for not comming to Church, or not recei­ving the holy Communion or Sacraments of the Lords Supper, according to the Lawes and Statutes of this Realme before the Ordinary, or other having lawful power to take ſuch preſentment or indictment, then 3. of the Privie Counſell of the King his Highneſſe his Heires or Succeſſours and no other, whereof the Lord Treaſurer, the Lord Chancellour, Lord Privie Seale, or principall Secretary to be one, upon know­ledge ſhall require ſuch perſon or perſons to take the ſaid Oath, but it ſhall be lawfull to and for every Bi­ſhop within his Dioceſſe, to require any Baron or Ba­rons [Page]of the age of 18. or above, to take the ſaid Oath.
Alſo in caſes of indictment of Felony or Treaſon, a Baroneſſe ſhall have the ſame tryall by Peeres, as doth appeare by the Statute of 20. H. 6. cap. 9. which any o­ther Noble woman of higher degree ſhall have, which priviledge is denyed to all of a lower degree then a Ba­roneſſe.
Ladies in Reputation.
The wife and widdow, and widdow of the ſonne and heire of a Duke or Earle in the life of his Father, is a Lady by courteſie of ſpeech and honour, and taketh place according as in ancient time hath been permitted by the Soveraign Prince and allowance of the Herauld, but in legall proceedings they are not to have priviled­ges, nor to be named according to ſuch ſirnames of dig­nity, but the King may at his pleaſure create ſuch men in the life time of their Anceſtors into degrees of Lords of his Parliament, and then the Law is otherwiſe.
If a Noblewoman of Spaine come into the Realme by ſafe conduct, or otherwiſe by the King, ſhee be ſtiled by ſuch her forraign ſtile of dignity, yet in the Kings Courts of Juſtice ſhe ſhall not be named by ſuch title, though by common ſpeech ſhe be a Lady in reputation.
An Engliſh woman borne doth take to her Husband a Spaniſh or French Duke, though he be made a Deni­zen, yet he ſhall not beare his title of dignity in legall proceedings.
A German woman is married to the Earl of Northam. or to other the Nobility of England, unleſſe ſhe be made a Denizen, ſhe cannot lawfully claim the priviledges or title of her husband, no more then ſhe can to have dow­er, or any jointure from him.
[Page]
An Engliſh Woman doth take to Husband the Earle of Kildare in Ireland, or if a Lord of Scotland, though he be a poſt natus, take an Engliſh woman to his wife their wives ſhall not participate their husbands Titles of Dignitie.
But if the King do create one of his Subjects of Scot­land, naturalized here by Act of Parliament, to be Viſ­count Rocheſter within England, and after by his Writ of Summons under his Great Seale, doe call him to his uper Houſe of his Parliaments, and aſſigne him a place there in his great Councell amongſt the Lords and Peeres of the Realme, hee is now alſo a Peere of this Realme, and ſhall be partaker with them in all Privi­ledges, and by conſequence, his wife, widdow, and children after him, 32. E. 3.35. in le caſe de Gilbert Humfrevill.
But if an Engliſhman by the Emperour be made Earle of the Empire, his wife ſhall not beare that title of Ho­nour, either according to Law or in Reputation.
All the Daughters of Dukes, Marqueſſes and Earles are by cuſtome of long time uſed in the Kings Houſes or palace, named Ladies, and have precedencie and place according to the degrees of their parents, and ſo of this cuſtome the Law doth take notice and give allowance for the honour and decencie; but nevertheleſſe, in the the Kings Courts of Juſtice they beare not theſe titles of Honour no more then the ſonnes of ſuch Noble per­ſon may doe, brothers to ſuch Ladies.


Finis Nobilitatis.


A TREATISE OF KNIGHTS AND Matters incident to the Degree of Knighthood, according to the Lawes of England.
[Page]
THE particular kinde of ſervices, by which lands of Inheritance are diſtinguiſhed be two, viz. Knight ſervice, and ſocage; vide Littletons Soccage, c. 26.
In ancient time, Tenure by Knights ſervice was called Regale Servitium, Cooke in his Preface to his 3. Book, fol. 3, a. becauſe it was done to and for the King and the Realme, and formi ſecum ſervitium, as appeareth in Anno 19. Edw. 2. Title Avowry 224.26. aſſ. p. 66.17. H. 4.19. Cookes 7. part 8. a. Calvins caſe, becauſe they which doe hold by ſoccage, ought to doe and performe their ſervices out of the Realme, Littleton, 35. Et ideo formi ſecum dicipoterit quia ſita & capitur foris, & Hum. Servitiam perſolvuntur ratione tenementarum, & non perſonarum. Bracton, fol. 36.
[Page]
And as Knights ſervice land requireth the ſervice of the tenement in warfare and battell abroad, ſo Soccage tenure commandeth his attendance at the plough; th [...] one by manhood defending the King or his Lords life and perſon, the other by induſtry maintaining with rents, corne and victuals, his eſtate and family. See Lam­bert Cuſtomes of Kent, fol. 389.
For they did thus order their owne lands and tene­ments, one part they kept and detained in their owne hands, and in them ſtately houſes and Caſtles were e­rected and made for their habitation and defence of their perſons and the Realme; alſo Forreſts and Parkes were made there for their pleaſures Solace and De­light.
One other part hereof was given to the Nobles and others of their Chivalty, reſerving tenure by Knights ſervice. The third part was beſtowed upon men of meaner condition and quallity, with reſervation of ſoc­cage tenure; and in this manner the Dukes and o­ther the Nobles with their menialls and followers diſſipate to a great part of their lands, viz. to their Gentlemen of quality to hold by Knights ſervice, and to others of meaner condition by Soc­cage tenure.
Gervaſius Tilburienſis, a learned man, who flouriſhed in the dayes of King Hen. 2. in his Dialogue of the ob­ſervation of the Kings Exchequer, hath in effect as fol­loweth, Untill the time, ſaith he, of King Hen. 1. the King uſed not to receive money of their lands, but vi­ctuals for the proviſion of their houſe, and towards the payment of their Souldiers wages, and ſuch like charges; Mony was raiſed out of the Cities and Caſtles, in which [Page]Husbandry and Tillage was not uſed and exerciſed; But at length when the King being in the parts beyond the Seas, needed ready money for and towards the Furni­ture of the warres, and his Subjects and Farmers com­plained that they were grievouſly troubled by carriage of Victuals into ſundry parts of the Realme farre di­ſtant from their dwelling houſes; the King directed Commiſſions to certaine diſcreet perſons, who having a regard of thoſe Victuals ſhould reduce them into rea­ſonable ſummes of Money, the leavying of which ſummes they appointed to the Sheriffe, taking order withall, that he ſhould pay them at the ſcale or beame, that is to ſay, That hee ſhould pay ſixe pence over and above every pound weight of money, becauſe that they thought that the money in time would waxe ſo much the worſe for the wearing. Cambdens Perambu­lation of Kent, fol. 172, 173. Vide Littleton, libro 2. fol. 26. Note alſo Gervaſius Tilburienſis, who lived, Anno 1160. Anno 6. Hen. 2. And Cambden, fol. 178.
It was anciently ordained, that all Knights Fees ſhould come unto the eldeſt Sonne by ſucceſſion of Heretage, whereby hee ſucceeding his Anceſtours in his whole Inheritance, might bee the better enabled to maintaine the warres againſt the Kings Enemies or his Lords: And that the Soccage Fee ſhould be part­able betweene the Male Children to enable them to encreaſe into many Families, for the better furthe­rance in and increaſe of Husbandry. See Cookes Preface to the Reader, in his Ninth Booke, Fol. 2.6.
But as nothing is more unconſtant then the [Page]eſtate we have in Land and livings, if at leaſt I may call that an eſtate which never ſtandeth even ſo long ſince. Theſe tenures have been ſo indifferently mixed and con­founded in the hands of each ſort, that there is not now any note of difference to be gathered by them. See Lamberts perambulation of Kent, fol. 10.
Et quia tale ſervitium formi ſecum non ſemper manet ſub eadem quantitate, ſed quando (que) praefat. ad plus quan­do (que) ad minus Ideo qualitate Regalis Sencitii & quanti­tate fiat mentio in charta ut tenens vectu tenere poſsit quid & quantum perſolvere tentatur. Bracton, fol. 36.
And therefore the certainty of the law in this caſe is; That he that holdeth by a whole and entire Knights ſee, muſt ſerve the King or other Lord fortie dayes in the warres, well and ſufficiently arrayed and furniſhed at all points, and by twenty dayes if he hold but the moitie of a Knights fee, and ſo proportionably, vide Littleton, fol. 20.
Anno 7. E. 3.1333. fol. 246. It was demurred in Judgement, whether the 40. dayes ſhould be accounted from the firſt day of the muſter of the Kings Hoaſt, or from the day that the King doth firſt enter into Scot­land, but it ſeemeth that the dayes ſhall be accounted from the firſt day that the King doth enter into Scot­land, becauſe the Service is to bee done out of the Realme.
And they who hold per regale ſervitium, are not to performe that ſervice unleſſe the King doe alſo go him­ſelfe into the warres in proper perſon, and that by the opinion of Sir William Hall Chiefe Juſtice of the Court of Common Pleas, Term. Trin. Anno. 7. Ed. 3. fol. 246. but ſee Anno 3. H. 6. Titulo protec. 2. In which caſe it [Page]was obſerved that ſeeing the protector (who was pro Rex) went the ſame, was adjudged a Voyage Royall, vide Cook, 7 part of his reports, and in Fitz- [...]erbert, Natura brevia, 28. fol. 83.
Alſo when before the ſtatute, De quia emptores terra­rum, made Anno 18. Ed. 4. the King or other Lord had given Lands to a Knight to hold of him by ſervice in Chivalry to go with the King or with his Lord, when the King doth make a Voyage Royall to ſubdue his Ene­mies by 40 days well and conveniently arrayed for the Wars.
In this caſe, the Law hath ſuch regard to the dignity of Knighthood, that he may find an able perſon to go in that expedition for him, and the Knight is not compellable by his tenure to go in perſon, as do ordinary ſouldiers, who are hired and entertained by preſt money or wages Anno 7. Ed. 3.296.600.8. part fol. 49. b. And ſee Littleton fol. 20. another reaſon in this caſe.
There have bin many varying opinions of Countries of a Knights Fee, as you may read in 5. Ed. Cooke 9. part of his Reports, fol. 124. where he ſeemeth to prove that an­tiquity hath thought that 20. l. in land was ſufficient to maintain the degree of a Knight, as it appeareth in the ancient Treatiſe.
Demodo tenendi Parliamentum tempore Regis Edw. filii Regis Etheldred.
Which alſo doth concur with that Act of Parliament made Anno 1. Ed. 2. de militibus, by which Act of Parlia­ment Cenſus militis. The ſtate of the Knight is meaſured by 20. l. land a year, and not by any certain content of [Page]acres, and with this doth agree the ſtate of Weſtmin. ca. 36 and Pitz-natum Br [...]v. 82. where 20. l. land in ſocage is put in Equipage with a Knights Fee, and this is the moſt reaſonable eſtimation, for one acre may be leſſe in value then many others, vid. An. 27. E. 3. c. 11. the printed books of the titles of honor, 319. M. Selden nata. And it is to be obſerved, that the relief of a Knight, & of all Superiours that are noble, is the 4. part of their revenue by the yeer, as of a Kt. 5. l. which is the 4. part of 20. l. & ſic de cet. And this doth appear by the ſtatute of Mag. charta ca. 8 as in Cooks 9. report. f. 124. b. And becauſe this tenure doth con­cern ſervice in war, the Tenants, therfore are named mili­tes a militia. For though the word do properly ſignifie a ſouldier, yet antiquity hath appropriated that name to the chiefeſt of the military profeſſion, vid. Bract. f. 35. b. In our law they are ſtiled Miles, and never Equites; yet ſo, that Miles is taken for the ſelfſame, that Chevalier by M. Sel­den in his Titles of Honour, 1. Impreſſion f. 334. Bracton f. 79. maketh mention of Rod-knights, that is to ſay, ſerving horſemen, who held their lands with condition, that they ſhould ſerve their Lords on horſeback, and ſo by the cut­ting of a piece of a name, as our delight is to ſpeak ſhort, this name of Knight remaineth with us, Cambden fol. 171. for Armiger ſcilicet Eſquire, which is a degree under a Knight was in the Militarie Service.
Note, that he that holdeth by a whole Knights Fee, muſt be with the King by 40. days well and conveniently ar­rayed for the war, Littleton fol. 20. which is to be under­ſtood to ſerve on horſeback. And in all Nations the name of this dignity is taken of Horſes; for the Italians calleth them Caveleiri, the French-men Chivalers, the Germans Royſters, our Britains in Wales, Morgogh. All of Ryding, & [Page]in Latin we call them equites aurati, for at their creations beſide the ſword and girdle, guilt ſpurs, were added for a matter of more ornament.
See the ſtatute of Anno 8. H. 5, C. 3. M. Selden f. 317. and when a Knight doth commit any offence, for which he is by the Law to ſuffer death.
The uſe hath bin in the beginning of this puniſh­ment to degrade and deprive him publikely of his Ho­nour of Knighthood. For it is but life loſt or taken away, Ʋide Mills fol. 81. by ungirding his Military girdle, by taking away his ſword, his guilt Spurs cut off with a Hatchet, his Gauntlets pluckt off from him, and the ſcho­chean of his Arms reverſed, 4. E. 4.20, Cambden 171 b. and of the degradation of a Knight, which was Andrew Horkley, under E. 2. who was a Scot born, by that King created Earl of Carleile, vide Selden, his Titles of Honour fol. 337.
And by the ſtatute made Anno 24. H. 8. cap. 13. inti­tuled, An Act of Reformation of apparell. It was permitted for Knights to wear in a Collar of Gold, named a Collar of 55. Eſſes. And although this dignity of Knighthood had its originall, and was given to men of war; yet in all ſuc­ceſſions of Ages, and in all Nations the ſame alſo is be­ſtowed on men of peace by Sovereign Kings, that in ſe­verall Functions and places in the Common-weal be of ſingular deſert, wherby the ſervice of the Common-weale at home is levelled and made equall with that abroad, for as Tully ſaid truly, Parva ſunt focis. Arma riſi eſt Conſili­um domi. He that receiveth the Dignity of a Knight kneeleth down, and the King ſlightly ſmiteth him upon the ſhoulder ſpeaking theſe words unto him therwithall in French. So is Chevalier a nome de dieu, that is to ſay, [Page]Be thou a Knight in the name of God, and then after­wards therupon the King ſaith, Avances Chevalier, that is, ariſe Sir Knight, vide Hooker al. Ʋocrell, his C. 10. fol. alſo Selden f. 37. who there ſpeaketh of our Earl Marſhal of England for making of Knights; for a Knight is not made by Letters pattents, or by the Kings Writs, as are thoſe of greater dignity, but by the ſword; For this Ho­nour is ſuppoſed to be given on the ſudain, and therfore it is commonly done only by the ſword withou [...] any pattent, but the King may by his Letters Patten's create a Knight.
Earls in ancient time had power in Knighthood, M. Selden title Honors, fol. 136. But now neither may the Prince nor any other of the Nobility make a Knight, but only the King or his Lieutenant by Commiſſion hereof, vide Cook 6. part Dyer reports. f. 74. b. No man is born a Knight, Selden f. 3.18 as he may be to titles of Ho­nour, Cauſa patet. But a Knight may be made ſo ſoon as he is baptized, as in that book is mentioned, excepts Knights Barronets, whoſe poſterity doth receive that title by diſcent with ſome limitation; as in the Kings Books therof may appear. Note alſo in the ſaid Titles of Honour, fol. 318 and 313. the firſt Knight made in Eng­land.
With us in England there are divers ſorts of Knights, wherof Camden fol. 171. and Mills do write at large; but my purpoſe is only to ſpeak of one order of them: a­mongſt the Romanes there was but one Order of them, And theſe were next in degree to the Senators them­ſelves, as with us they are to the Barons; and they who ſimply without any addition be called Knights, howſoe­ver they are in Order ranked laſt; yet by inſtitution they [Page]be firſt and of greateſt antiquity, and the other attributes according to the ſeverall inventions of particular Prin­ces.
And I do not remember, that in our Law books, I have read any thing concerning the Order of Knights, with addition, viz. Knight of the Honourable Order of the Garter, Knight of the Bath, Knight Barronet, Knight Banneret, But in the ſtatute of 21. H. 8. cap. 13. where it is thus enacted.
Every Knight of the Garter may have three Chap­lains, wherof every one may purchaſe licenſe or diſpen­ſation, and receive, have, and keep two Benefices with care of ſouls, and they of this Order wherof I have now writ, are called Knights of the ſpur, and Butcher Knights. And ſo it is uſed in the ſtatute of 13. R. 2. cap. 1. and in the ſtatute of 3. Ed. 4. cap. 5. Hereof ſee Cambden 176. and M. Seldens Title of Honours, fol. 336.
Between Doctors of the Civill law, and Knights have ever bin queſtion for precedency and Serjeants at law▪ ſince either of them have obtained credit in the Com­mon wealth: as may appear by the compariſon that Tully maketh between Mucius Maurena, a Knight of Rome, and Publius Sulpicius a Lawyer; either of them ſtanding for the Conſulſhip. In his Eloquent Oration m [...]de for Mu [...]ena, and many Diſputes of Bardell and Bardus, arguing the Caſe to and fro: which although it be yet diſputable in forreign Countries, where the civill law is in credit; yet here amongſt us in England, it is without controverſie, and ſo the precedency thereof is undoubtedly in the Knight and Sergeant at law, in regard of their Callings. But if they both are of equall degree of knighthood, or a Serjeant at law not Knight, then it go­eth [Page]otherwiſe, as by Knighthood, by Seigniority, and by Serieantſhip, by the Kings Writ and degree allowed thereupon, Dr. Ridley 95. and ſo Selden his Titles of Honour, fol. 55. touching part of this Diſcourſe, not all.
The opinion of ſome men hath lately bin, that Knights Lieutenants, that is to ſay, ſuch as have beene Ambaſſa­dours to forraigne Princes or Judges within the Realm, may and ought to have, during their lives, precedencie above men of their owne rankes, after theſe their Offi­ces expired, and many of them doe ſtand ſtrongly here­upon, & ſub judice lis eſt, not determined by judge­ment, but admitting it to be ſo by way of Argument in that caſe; yet all the Heraulds doe utterly deny that priviledge to the Maior of London and Aldermen, or Juſtice of the peace, who have their limited Juriſdiction of Magiſtracie confined within the compaſſe of their owne walls and diviſions.
But touching the former, they are generall Magiſtrates throughout the Realme, and their imployment concer­neth the whole Common-weale, and having the pub­like Juſtice of Honour of the whole eſtate committed unto them, do more meritoriouſly draw from thence a greater reſpect of honour, according to the generallitie of their adminiſtrations and imployments, which an in­feriour and more confined Magiſtrate may have.
The name of a Knight is the name of Dignity, and a degree, as is the name of a Duke, Earle, &c. But in all actions he ſhall be named Knight, otherwiſe the Writ ſhall abate, See The [...]wall, lib. 3. cap. 3.
A Knight alſo muſt be named by the name of Bap­tiſme, and by his ſirname, as Sir Ierome Bowes Knight, [Page]but thoſe of degree honourable, who are made by pat­tent, may be named onely by their Chriſtian name, and by their title of honour, as Iohn Earle of Clare, and that for two cauſes; firſt, becauſe of their ſolemne creati­ons, it is notorious, (et nomen dicitur a noſcendo.) Se­condly, there is but one of that title of honour within England, and therefore it is certaine what perſon he is, but otherwiſe of Knights, as it is certainely knowne in Anno 8. Edw. 4.24. a.
And Priſcot Chiefe Juſtice ſaith in 32. H. 6. fol. 26. b. that if an Eſquire be made a Knight, hee loſeth his name of Eſquire; but albeit a Knight may be made a Nobleman, or of any high degree, he ſtill retaineth the name of Knight, and ſo ought to be ſtiled in the making of all Writs. See Milles; fol. 81.
Alſo, if a man do recover in an action by the name of Iohn Stiles Eſquire, and afterwards he is made a Knight, he muſt ſue out his Scire facias by the name of Knight, Vide Long. anno 5. Ed. 4. fol. 19.
And this name ſhall not dye with him, for if hee were bound by an Obligation by the name of Gentle­man or Eſquire, and afterwards is made Knight and dy­eth, the Plaintiffe in the Action to be brought againſt his Executors muſt name him Knight, otherwiſe the Writ ſhall abate, Vide anno 7. H. 4.7.6. & 26. Ed. 3. fol. 64. a.
Thomas Ormond was attainted by Parliament by the name of Thomas Ormond Knight, whereas hee was no Knight, he ſhall not forfeit any thing by that attainder, becauſe it cannot be intended the ſame perſon, for this word Knight is parcell of his name, 21. E. 4. fol. 17. a. [Page]If a Grant be made to H. Knight, when he is no knight, it is a void Grant. But if it be a Feofment in Fee with li­very of ſeiſm, the livery it maketh good Vide Broek titu­lo Grants, 50. Anno. 4. H. 6.
If the Plaintiffe or Demandant do in his Writ name the Defendant or Tenant Eſquire when he is a Knight, the Writ ſhall not only abate, but alſo the Plaintiffe or Demand [...]nt may not have another writ by Iournier ac­count. Finches book 59. Ʋide Cooks b. part. de les Reports 1. b. But by the ſtatute Anno 1. Ed. 6. cap. 7. It is amongſt o­ther things Enacted, that albeit any perſon or perſons be­ing Juſtices of Aſſiſe, Juſtices of Goal delivery, or Juſti­ces of the Peace within any of the Kings Dominions, or being in any other of the Kings Commiſſions whatſoe­ver ſhall fortune to be made or created, Duke, Arch-Bi­ſhop, Earl, Marqueſſe, Viſcount, Baron, Biſhop, Knight, Juſtice of the one Bench or on the other, or Sergeant at Law, or Sheriffe? yet notwithſtanding, he and they ſhall remain Juſtices and Commiſſioners, and have full power and Authority to execute the ſame in like manner and Form; as he or they might or ought to have done be­fore the ſame.
By the ſtatute of Anno 5. H. 5. cap. 5. It is enacted as followeth, That every Writ originall of accounts perſo­nall appeals, and Ind [...]ctments ſhall be made with the addition of their Eſtates and Degrees, &c. and a little af­ter it is provided, That if the ſaid Writs of accounts perſonall be not according as the record and deed by the ſurpluſage of the additions aforeſaid, that for this cauſe they are not.
Iohn a Stile Gent. is bound by obligation to one A. B. the Obliger is afterwards made Knight, the Bond is for­feited. [Page] A. B. by his Attorney draweth a note or title for an originall Writ, according to the defendants degree, though it vary from the originall, ſpecially as it ought to be made by the ſtatute: But the Curſitor miſtaking did  [...]ake the originall only according to ſuch addition, as was ſpecified in the Obligation, omitting his degree of dignity, and the Entry of Capias alias & plures, was ac­cording to the ſaid originall: but in the Exigent and Proclamation, and in the Entry of it, the Defendant was  [...]amed according to his degree of Dignity, upon a Writ of Errour, after judgment, doubt was, if this might be a­  [...]ended in another Court, then where the originall was made; and at laſt, it was reſolved by all the Court, that the Record ſhould be amended by the Curſitor, and made according to the Note or Title delivered unto him by the Plaintiffes Attorney, Cook 8. part fol. 15. b.
It appeareth in our Book of Law, that the higheſt and loweſt Dignity are uniuerſall; For as if a King of a Forreign Nation come into England by leave of the King of this Realm (as it ought to be) in this caſe he ſhall  [...]e and be ſued in the name of a King, 11. Ed. 3. Teſt Breccon. 473. So ſhall he ſue or be ſued by the Name of a Knight, wherſoever he received that degree of Dignity,  [...]o. Ed. 4.6. H. 6.14. but otherwiſe it is, as  [...]f a Duke, Mar­queſſe, Earl or other Title of Honour given by any For­reign King; yea though the King by Letters Pattents of  [...]ife conduct, do name him Duke, or by any other his for­  [...]eign Title of Dignity: For experience ſheweth, that Kings joyned in league together (by a certain mutuall,  [...]nd as it were a Naturall power of Monarchs, according  [...]o the Law of Nations) have denized one anothers ſub­  [...]ects and Ambaſſadors, graced with this title of Honour.
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Therefore though a Knight receive his Dignitie of Forraigne Prince, he is ſo to be ſtiled in all Legall pro­ceedings within England, Vide Cooke, 7. part. fol. 16. b.
And Kings were wont to ſend their ſonnes to the [...] Neighbour Princes, to receive Knighthood at thei [...] hands, Vide Selden, fol. 331. & 308. thinking that i [...] was more honourable to take Armes of ſome other, le [...] affection might ſeeme to prevent judgement, when th [...] father gave them that honour.
Thus was our King H. 2. ſent unto David King o [...] Scots, and Malcombe alſo king there, ſent unto our H 2. and our king to the king of Caſtile, to take of them Military or Civill Armes, for the tearmes and phraſe [...] they uſed in that age for the making of a knight, Vid [...] Camden 174.8. vide Selden, fol. 315.
And knights in all forraigne Countries have eve [...] place and precedencie according as they are ancient knights, which priviledge is deemed to Noblemen, for be they never ſo ancient in forraigce Countries, they ſhall goe before as Pueſneys.
The degree of knighthood is not onely a Dignitie and honour to the party, for ſo it is termed in Brooke, title Additions, fol. 44. but honourable for the king­dome; and therefore it hath been an ancient Preroga­tive of the kings of this Realm, at their pleaſure to com­pell men of worth to take upon them this degree upon the payment of a Fine, as appeareth in Ann. 7. H. 6.15. Pitzh. Abridg. tit. Im. 12. and by the Statute, a. 1. Ed. 2. de militibus. But we ſee by experience in theſe daies, that none are compelled thereunto, and that is the rea­ſon; wherefore if the Plaintiffe be made knight hang­ing the Writ it ſhall abate, becauſe he hath changed his [Page]name, and that by his owne act, Vide Cooke 7. part f. 27. b. part 10. b. 1, Ed. 6. cap. 7. contrary.
And for that cauſe alſo by the common Law, not only the king, but every Lord of a Manor ought to have of every of his tenants a reaſonable fine to make his eldeſt ſon knight, Vide Bracton, fol. 36. b. and all lands are ſub­ject to theſe aides, except onely ancient Demeaſnes, and grand and petty ſerjeantly tenures, as the Law hath been anciently delivered, Vide Fiszh. Nat. bre. f. 83. a. and Selden, f. 13. where it is alſo ſaid, one that wrote a little after the ſtatute of Weſt, the firſt allowes as a good barre to the avowry for the tenant to plead, that the father himſelf is no knight, ſo that one not knighted cannot claime the aide of his own Tenants, Briton de Priſes de Avers.
And it was not at the liberty of the Lord to make more or leſſe of his Tenants, by the common Law in this caſe but by the ſtatute at Weſtminſter, 1. cap. 35. it is put in­to certainty, viz. foraſmuch as before this time reaſon­able and to make one ſon knight, or to marry his daugh­ter was never put into certainty, nor how much ſhould be taken at that time, whereby ſome levyed unreaſona­ble aide, and more often then ſeemed neceſſary where­by the people were ſore grieved.
And it is therefore provided, that from henceforth a whole knights ſee be taken but 20. s. and of more, more, and of leſſe, leſſe, after that rate, and that none ſhall levie ſuch aide to make his ſon knight, untill the ſonne be 15. yeares of age, nor to marry his daughter untill ſhe be of the age of 7. yeares and of that there ſhall be menti­on made in the kings Writs, formed on the ſame if any one will demand it, and if it happen that the Father [Page]after he had leavied any ſuch aid of his Tenants, did be­fore he hath marryed his Daughter, the Executors of th [...] Father ſhall be bound to the daughter, for ſo much as th [...] Father received for the Aid. And if the Fathers goods b [...] not ſufficient, his heir ſhall be charged therwith unto th [...] daughter, and this Heir is ſo incident, that although th [...] Lord do confirm unto the Tenant to hold by fealty an [...] certain Rent, and releaſe unto him all other ſervices an [...] demands; yet he ſhall have the aid to make his elde [...] Son Knight, Anno 40. E. 3. f. 22. Finches book 24. but the King was not bound by the ſtatute beforementioned, be­cauſe the King was not named in that ſtatute, and therfor [...] by the ſtatute 25. E. 3. cap. 11. The Kings aids were brought to a like value, Selden fol. 3.30.
The intention of the Law, is, that an heir within the age of 21. years is not able to do Knight-ſervice, till his full age of 21. years, Littleton lib. 2. cap 4. f. 22.
But ſuch a preſumption of Law doth give place to  [...] judgment and proof to the contrary, as Bracton ſaith. Sa­  [...]litur preſumptioni donec probetur in contrarium.
And therfore the King who is the Sovereign and Su­pream Judge of Chivalty, hath dubbed him Knight, he by this hath judged him able to do him Knight-ſervice, and all men concluded not to ſay to the contrary, & therfore ſuch an heir being made Knight, either in the life of his Father, or afterwards during his minority, ſhall be out of ward and cuſtody, both for Lands, and for his body, or marriage, by the ancient common Law; by reaſon alſo, that the Honour of Knight-hood is ſo great, that it is not to be holden under by any: yet if the King do create any ſuch an Heir within Age, a Duke, or Marqueſſe, Earl. Count, Viſcount, or Baron, by this he ſhall be out of ward [Page]  [...]nd cuſtody, both for his Land and for his body, vide  [...]ook 6 part 74, a.
And therfore it is provided by the ſtatute of Mag [...]  [...]harta, Cap. 3. Ita tamen quod ſi ipſe dum infra aetatem fue­  [...]t, fiat miles nihil ominus terra remaneat in cuſtodia do­  [...]inorum ſuorum. So that although ſuch an heir within age  [...] made a Knight, and therby to this purpoſe is eſtee­  [...]ed of full age; yet the Laws ſhall remain in the cuſto­  [...] of the Lord till his age of 21. years by the proviſion  [...] the ſaid Act. Quere, if the ſon and heir of the Tenant  [...] the King by Knight-ſervice, &c. be made Knight in  [...]aris by the King of France? whether he ſhall be out of  [...]ardſhip after the death of his Father or no, for therby  [...]e is a Knight in England, Cook. 7. par. a. 2. E. 4. fo. b. tamen  [...]ide Cooks 6. par. 74. b. Mention is only made of Knights,  [...]ade by the King himſelf, or by his Lieutenants in Ire­  [...]nd.
But when the King doth make an heir apparent with­  [...] age of a Tenant by Knights ſervice, a Knight in the  [...]ſe time of his Anceſtor, and after the death of his An­  [...]eſtor, the ſaid heir being within age, ſhall in this caſe be  [...] of ward, and ſhall pay no value for his marriage, nei­  [...]her ſhall the Lord have the cuſtody of the Land; for in  [...]hat caſe by the making of him Knight in the life of his Anceſtor, he is made of ful age: ſo that when his Anceſtor  [...]yeth, no Intereſt in the body nor in the Land ſhall in­  [...]eſt, but the Knight may tender his livery, as if he were  [...] full age, and in this caſe the King ſhall have primer  [...]iſm, as if he had bin 21. years old at the time of the de­  [...]eaſe of his Anceſtor, and not otherwiſe. Cooks 8. part. fol.  [...] 71. a. for the ſtatute of Magna Charta doth not extend  [...]nto it. For the purpoſe of it doth extend only when the [Page]Heir is in ward, infra etatem is made Knight, then rema neat torra in Cuſtodia. But when the Heir is in ward, be­ing Knight in the life of his Anceſtor, then the Cuſtod [...] cannot remain or continue, which had never any ince­ption or eſſence.
Alſo when the Heir after the death of his Anceſtou [...] within age is made a Knight, if after tender made unt [...] him, he within Age doth marry elſe-where; yet he ſhal [...] not pay the Forfeiture of his Marriage: For by the ma­king of him K [...]ight, he is out of ward and cuſtody of hi [...] Lord; for then he ought to be ſui juris, and may imploy himſelf in Feats of Arms for defence of ths Realm, and therfore may not be within the Cuſtody or keeping of another, but none ſhall pay any Forfeiture, but when af­ter refuſall he doth marry himſelf during the time when he is under the Cuſtody or keeping of his Lord.
And this doth appear by the ſtatute of Merton, cap. 6. Si maritaverit ſine licentia Domini ſui ut ei auferat, Maritagium ſuum, &c. Which Words cannot be under­ſtood, when he is out of Ward and Cuſtody, no more then when he is married after his age of one and twen­ty years.
Note, hereby may appear that the King may pre­  [...]ent his Grant or other Lords of the double value by Knighthood; yet in ſuch a C [...]ſe preſently after the Heir is made Knight, after the Death of his Anceſtour, the Lord may have a Writ de valore Marigii, for the ſingle Cooks 6. part 74. and 75. and note Plowden f. 267.
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Alſo by the ancient Common-law of this Realm, if a Villain be be made a Knight, he is immediatly enfran­  [...]ranchized, Olanvile lib. 5. cap. 5. f. 27. and Bracton, lib. 4.  [...]ap. 198. b.
Or if a Ribauld or man of baſe Birth and Condition had  [...]trucken a Knight he ſhould by the ancient Laws have  [...]oſt his hand wherwith he offended, Britton 19. in his  [...]ppeales.
But in France it was judged antiently, that when a  [...]ord of a villain had Knighted his villain, being a Gentleman, he became Free, and had the Honor lawfully,  [...]ut if another Lord had Knighted him, nothing had bin  [...]rought by it: For none could mannue him, but the Lord, and till Mannumiſſion or till Knighthood had ci­  [...]ill Freedome for his ground, he was not capable of it,  [...]xcept by the King only, vide Seldens Titles of Honour; fol. 318.
It was enacted in Parliament, Anno 6. Ioh. Regis in  [...]ec verba, Rex vicecom. &c. Sciatis quod conſenſum, eſt cum aſſenſu Archieporum, Comit. Baronium. & omnium fi­delium urum Angl. quod Novem milites per totam Angl. invenient decimum militem bene paratum equis & Armis  [...]d defenſionem Regni noſtri vide Cook before his ninth Book. b.
There hath ever bin and ſtill is great uſe of the ſervice of Knights, even in civil affairs, and concerning matters of Iuſtice, as in a Writ of right, which is the higheſt writ in the law, for the trials of titles touching the inheritance of lands, the Tenant is at election to have his tryall by a grand aſſize, or elſe by battle; if by the great aſſize, then  [...] de magna aſſiza Elegenda ſh [...]ll be taken out. And [Page]upon the return of that Writ thoſe four Knights nomi­nated, muſt appear Gladiis cinctis Dyer, 79. f. 103.
If the Tenant make his election by Battle, each par­ties are to chooſe their Champions, and the Court ſhall award the Battle, and the Champions ſhall be a main­priſe, and ſworn to perform the Battle at a certain day in the Term, and idem dies ſhall be given to the parties, at which day and place, a Liſt ſhall be made in an even and plain ground, their Squadrant, that is to ſay, every ſquare 60. foot, Eaſt, Weſt, North, and South, and the place or Court for the Juſtices of the Common Pleas without, and upon the Liſts furniſhed with the ſame Cloths, which belong to their Court at Weſtminſter, and a Barre there ſhall be made for the Sergeants at Law, and the Robes of the Juſtices and Sergeants ſhall be of Scarlet, with their Coifes, as it was Anno 13. Eliz. and then was made Proclamation with three O. yes, &c. and the Deman­dant was firſt ſolemnly demanded, and did not appear: Wherupon the Mainpriſe of the Champion was deman­ded to bring forth the Champion of the Demandant, who came to the place apparelled with red Sandalls upon his black Armour, bare legged from the knee downwards, and bare headed, and bare Arms to the El­bowes, being brought in by a Knight, namely by Sir Ierome Bowes, who carryed a Red Baſton of an Ell long, typt with horn, and a Yeoman carrying the Target made of double Leather, and they were brought in at the North ſide of the Liſts, and went about the ſides of the Liſts, and then came towards the Bar before the Juſtices, with their ſolemn Congies, and there was he made to ſtay on the Southſide of the place, being the right ſide of the Court.
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And after that the other Champion was brought in like manner at the South-ſide of the liſts with like congies, by the hands of Sir Henry Cheney, Knight, and was placed on the Northſide of the Barre, and two Serjeants, being of the counſell of each party, in the midſt betweene them; this done the Demandant was ſolemnly called againe, and appeared not, but made defanit, Bucham Serj [...]ant for the Tennant pray­ed the Court to record the non-ſuite, quod factum fuit, and then Dyer chiefe Iuſtice reciting the Writ and Count and iſſue joyned upon the battaile, and the oath of the Champion to performe it, and the prefixi­on of his day and place, did give Iudgement againſt the Demandant, and that the Tennant ſhould have the Land to him, and to his heires for ever.
And the Demandant, and his pledges, de proſequendo in miſerecordia Reginae, and afterwards ſolemne Pro­clamation was made, that the Champions, and all other there preſent, which were by eſtimation four thouſand perſons might depart in the peace of God, & the Queen, Et ſic fecerunt magra clamore, vivat R [...]gina, vid. Dy. 30.
Alſo if falſe Iudgement bee given in the county in the Sheriffes Court, then the Writ ſhall be directed unto the ſame Sheriffe, and the writ ſhall bee thus, viz. Henricus &c. vic' Lincoln' ſaltum ſi Jo: Afec' tunc inpleno Comitat. tuo recordari fac' loquar: que eſt in eodem Comitatu tuo per bre' noſtri de recto inter Iohannem a pretend & W. B. tenent' de vno meſ­ſuagio & centum acres terrae c [...]m pertinena' in Com' unde idem Io: acqueritur? falſum ſibi factum ſuiſſe Iu­dicium in eodem & recordo illud litter' coram Iuſtic' noſtris apud Weſtm' tali die ſub ſigillo tuo; et legales mi­lites[Page]ejuſdem Com' & illis qui record' illi interfuerunt & ſom' per bonos ſomonon' pred' B. quod tunc et ibi an­diturae recordum illud et habeas ibi ſun' noſtra quatuor militum et hoc bre' Fitz. H. Nat. br' et ibid. and theſe foure muſt be Knights indeed.
Alſo the Iuſtices upon conſideration of the uſuall words in every Writ of Venire facias, which by preci­pimus eibi quod venire facias ceram, &c. 12 tam milites quamalios liberos et legales homines. &c. Say that theſe words, tam milites were not at the firſt put into the Writ without effect, Plowden, fol.  [...]17. b. For it ſeem­eth that in di [...]bus illis; ſome Knights were returned upon every  [...]enire facias. By the Statute of Magna Charta, cap. 12. It is ordained, that Aſſizes of No­vell diſeiſin, and Mors. Danceſtor ſhould not be ta­ken any where, but within the Counties where they happen.
If a Tennant doe lay an eſſoyne, de malo lecti, he may have a Writ out of the Chancery, to warrant it, by which it ſhall bee commanded to foure Knights to view him, and if they ſee him ſicke, then they are to give him day to the end of a yeare, and a day, Finches booke 87. b. note the Regiſter, fol. 117. b. quod corcera­tur non obligatur niſi ſit miles, &c. juxea fornam ſta­tuti Weſtm. 1. cap. 10. & Stamfords pleas, fol. 40.
It is a received opinion, that Knights are excuſed from attendance at Leets, Britton, 29. and 36. is cited to prove it; and by a large underſtanding of the in­tent, and meaning of the Statute of Marlbr. cap. 10. For the ancient Common-law hath ſuch reſpect unto the degree of knight-hood, that they or their eldeſt ſonnes, were not compellable to find pledges in the [Page]Leet, or Law-dayes: For the Statute of Marlbr. aforeſaid, was not introductive legis, For it was before the Conqueſt, vide the Lord Chancellors ſpeech, fol. 77. and the Common-law by this Statute is not allead­ged; and to that effect, vide Finches Booke, fol. 132. a. and Bro. tit. fol. 39. and to the booke called the Mirrour of Iuſtice, mentioned in the Preface to Cooks ninth part: it is ſaid, that Knights are excepted, and ſo it appeares, that the practiſe, was as well before, as immediatly after, the making of that Statute of Marlb. and interpretation practica, a principle way and forme of interpretation of Lawes.
The Lord Chancellors ſpeech in the caſe of Poſt-na­ti, 34. and in Divinity, Propter ſanctorum eſt interpre­tes preceptorum, ibidem 66. But a Knight, and ſuperi­ours, and inferiours, are bound by Law to take notice of the proceedings there: For if a man be out-lawed for felony at a Countie Court, and one of the ſame County not knowing of the felony doth receive him hee is acceſſary, 13. & 14. Eliz. Dyer, 355. a. et Stamford 96. et 41. Eliz.
Alſo when the King doth ſummon to his Parlia­ment, Writs ſhall bee ſent to the Sheriffe, to make choice of Knights for every ſhire; in this forme, Rex vlc' &c. ſaltim quia  [...] noſtri Conſilii pro quibuſdam arduis & urgenti­bus negotiis nos ſtatum et defenſionem regni noſtri An­glia & Eccleſiae Anglicanae concernen' quoddam Par­liamentum noſtrum apud civitatem noſtram Weſtm. 12. d [...]e Novembr. prox' futur' teneri ordinavimus et ibi­dem prefatis magna tibus Proceribus dom' regni noſtri colloquium habere et tractare tibi precipimus firmiter[Page]injungentis quod facta proclamatione in proximo  [...] tuo po [...]t receptionem hujus litteris noſtris tenen l' die & loco praedict' d [...]os milites gladiis cinctis magis ido­neos, & diſcret' com' praedict, &c. & electionem illam in  [...] diſtincte & aperte ſub ſigillo tuo, & ſub ſigillis eorum qui electioni. illi interfuerint nobis in Cancellaria noſtra,  [...] & locum certifices indilate; Cromptons Courts, 1. b. vide Stat. de An. 23. H. 6. cap. 15. Where amongſt other things it is enacted that the Knights of the Shires for Parliaments, hereafter to bee choſen ſhall bee naturall Knights of the ſame County, for the which they ſhall bee ſo choſen, or otherwiſe ſuch na­turall Eſquiers or Gentlemen being of the ſame Coun­ty as ſhall bee able to bee Knights; vide Plowden, fol. 121.
Peeres are by intendment of Law, ſufficient of Freehold, and that is one of the reaſons, whereof no capias or exigent lyeth againſt him for debt or treſpas; but the Law hath not that opinion of the Knights ſufficiency of Freehold, for bee may bee a Knight Sans terrae; therefore 26. H. 8.7. a. Brooke Exigent 72. and then hee is to bee returned of any jury or inqueſt, howſoever hee may bee worthy, and ſuf­ficient to ſerve the Common-wealth in Marſhall af­faires.
The wives and widdowes of Knights in legall proceedings and in Courts of Iuſtice have not the titles of Ladies as the wives or widdowes of Noble­men have, but that title by the curteous ſpeech of England.
And if in any action they be not called Ladies, for [Page]that cauſe, the writ ſhall not abate for that ſurpluſage, Anno 8. H. 6.10. becauſe Dominae is generally as men Domini, ſo women after 14. yeares of age called Dominae, Ladies or Dames, and which were antiently navigeable women were called Dominae, and by our Engliſh Poets, Dames; Firſt, Dominae is often for wo­men generally, as ſpeciall Honour for that ſex, not being out of uſe with us at this day, nor with the French; as alſo amongſt the Italians, Dominae for them is familiar, vide Seldens title of Honour, 1. part fol. 53. But if ſhee bee named Counteſſe or Baroneſſe ſhall abate the writ 14. H. 6.2. And Cookes 6. part, des reports, 53. b.
By the ſtatute of Magna charta, cap. 21. Knights are free from cart taking, that no Demeaſne cart of them ſhall bee taken.
By the ſtatute of 1. Iac. cap. 27. It ſeemeth, that Knights may keepe Greyhounds, and ſetting Dogges, or Nets to take Pheaſants or Partridges in; though they cannot diſpence 10. l. per annum nor bee worth 200. l. For the expreſſe words of that ſtatute are, that all the Sons of Knights are excepted.
Obſervations concerning a Knight Batchelour.
A Knight Batchelour cannot claime the priviledge, that Knights have from cart-taking, by Magna charta, cap. 21.
A Knight Batchelours Sonne cannot keepe a Grey­hound, [Page]becauſe hee is not within the ſtatute of, 1. Iac. cap. 27. unleſſe hee have 10. l. Lands, &c.
Quars, whether the Knight Batchelours addition, doe abate any action, &c.
If one bee Knighted in the life time of his Father, it frees him of wardſhip, but è contrario of a Knight Batchelour.
Knights are excuſed from attendance at Leets, but ſo are not Knights Batchelours.

Of Eſquires.
ALthough by the Civill Law, there bee no Gen­tlemen of title, under Knights, but all the reſt wont under the name of people, yet with us, there are in the ranke who have names of preheminence, whereby they are in degree above the reſt; as Eſ­quiers and Gentlemen, all which give enſignes or coates of armes, and thereby are diſtingniſhed from the meaner ſort of people, in which reſpect (Bartol. Tract. de Inſignis) calleth Noble, but of a weake No­bility, for it hath no further prerogative in it, then that it makes them differ from the baſer ſort of peo­ple.
Of theſe two ſort of Gentlemen, with us, the Eſquire hath the Prerogative priority, but it ſeemes, if an Eſquire bee named Gentleman, or a Gentleman bee named Eſquire, it is no vice in legall proceedings, Brooke additions, 44.
Eſquire ſeemeth by the Common name, wee give [Page]him in Latine, to have had his originall, either for that hee carried the armour of the King, Duke, or o­ther great perſonage, as wee ſee not onely in the Scriptures, as Saul and Jonathan had their armour bearers, but in Poets and other Prophane ſtories, Patroclus was Achilles his armour bearer, and Clitus great Alexanders, whereupon ſome write, that hee, whom wee call Armiger in Latine, is a Foot-man, that with a ſpeare, ſhield, or head peece followeth an armed Knight in battaile, or rather as ſome others ſuppoſe; It is the Foot-man himſelfe armed in the field; but howſoever the word bee taken, this is ſure, thoſe men were of good accompt in old time, as thoſe who wonne themſelves credit out of warre, and ſo their eſtimation remained unto their poſteri­ty; And as thoſe were in time before, ſo are theſe, which are in our dayes, as deſcending for the moſt part from their worthy Anceſtours, and our bookes of the Common Law doe diſtinguiſh them thus, that is to ſay.
Knight-hood is a dignity, but Eſquires and Gen­tlemen are but names of worſhip, An. 14. H. 5. And Brooke in his Abridgement in that caſe, Tit noſmer de dignity, 33. ſaith, to bee a Knight eſt Gradus, but to bee an Eſquire or Gentleman eſt Status. For Gra­dus continet Statum inſe, & non è contrari, vide The­ſoal. 105. concerning this word (worſhipfull,) read in the printed booke, Maſter Seldens title of honour, Prima pars fol. 124. & ſequentia.
In time paſt, every Knight had two of theſe wai­ting upon him, they carried his morion and ſhield, and as inſeperable Companions, they ſtuck cloſe to [Page]him becauſe of the ſaid Knight their Lord, they had certaine lands in eſcuage, like as had the Knight him­ſelfe, who held them of the King by Knights ſer­vice.
The beginning of armes in Europe amongſt Chri­ſtians is ſuppoſed from the  [...]oly warres, for the Turke paint them not, and ſo with us a [...]out H. 3. They be­came more hereditarily eſtabliſhed, and when the Prince enabled any, hee gave them the parti [...]ular of his bearing in Blaſon, Maſter Seld n in his Preface fol. 5. where you may alſo ſee an example in the Raigne of R. 2.
But now adayes there are five diſtinct ſorts of theſe, for thoſe whom I have ſpoken already, bee now no more in any requeſt, the principall Eſquires at this day, are accompted thoſe, that are elected Eſquires for the Princes body. The next unto them be Knights eldeſt Sonnes ſucceſſively; In a third place are repu­ted younger Sonnes of the eldeſt Sonnes of Barons, and of other Nobles of higher eſtate; and when ſuch Heires Males failes, together with them alſo the title faileth.
In a fourth ranke are reckoned thoſe, unto whom the King himſelfe together with the title giveth armes, or createth Eſquires by putting about their necks a ſilver Collar of S. S. and in former times upon their heeles a paire of white ſpurres ſilvered, whereupon at this day in the Weſt part of the King­dome, they are called white ſpurres, and to the firſt begotten Sonne onely of theſe doth this title be­long.
In a fift and laſt place be thoſe ranked, and taken for [Page]Eſquires, who have any ſuperiour publike office in the Common-wealth, or ſerve the Prince in any worſhip­full calling, at the Coronations of Kings and Queenes, Knights of the Bath are made men of worth, and ho­nourable blood, to the end that their Majeſties may bee accompanied in their owne honours, every of which Knight having two Gentlemen to attend him in that Ceremonie, who are ever after enabled by that ſervice to be Eſquires during their lives.
But this name of Eſquire, which in ancient time was a name of charge and office only, firſt crept in amongſt other titles of dignity and worſhip (ſo farre as ever I could obſerve) In the raigne of R. 2. Camden, fol. 176. vide Sir Thomas Smith de republica, Anglorum fol. 26. where ſaith he, that the Eſquire is no diſtinct order of the Common-wealth, and here­of ſee the ſtatute of An. 16. R. 2. cap 4. and an. ejuſ­dem Regis, cap. 2.
A Serjeant of the Kitchin in the Kings houſe, may beare the name and addition of Cooke, or of Eſquire, by the opinion of Newton. But Ienny ſaid, that ſuch of­ficers of the Kings Houſe-hold would be much agre­ved, if they ſhould be named by their trade or occupa­tion: Paſton peradventure faith in that caſe, the writ may be good, becauſe of the Statute, Anno 1. H. 5. cap 5. For the Statute is, That hee ſhall be named of the Towne, degree, ſtate, condition, or myſterie: And when hee was named, Cooke hee obſerved the Statute: For hee hath named him by his name of myſterie, and yet hee may be in that caſe an Eſquire, and a Cooke, 14. H. 6. fol. 15.
If a man be an Eſquire, or Gentleman only by of­fice, [Page]and loſe his office, hee then doth loſe his gentry, alſo, 26. H. 6. Eſtopell 47.
Note, Eſquire or Gentleman, are but additions to ſatisfie the ſaid Statute: But names of dignity are par­cell of the name, vide Bro: additions, 58.21. E. 4.71. b. and therefore if a precipe quod reddat bee brought againſt A.B. yeoman, and Recovery is had, whereas the Tennant was a Gentleman, yet the Recovery is good: The ſame Law where a Releaſe is made to A. B. yeoman, who is a Gentleman, and where addition is given by the Party, where it needeth not by the law (being no dignity) it is void, ſo if a deed be made to a Gentle man by the name of a yeoman: For there is a great difference betweene deeds and writs, Cooks 6. part. a.
If an Eſquire be to be arraigned of high treaſon, he may and ought to be tryed, Per probos & legales homines that may diſpend 40. s. per An. of free-hold, or be a 100. l. in value in goods, and ſo the Statute that doth ſpeake of men of his condition hath alwayes beene put in ure, Dyer 99. b.
The King may make an Eſquire by Patent in theſe words, viz. creamus to Armegerum, &c. Note Mr. Selden, his Preface to his titles of honour 5. b and 313.
By the Statute of 21. H. 8. cap. 13. It is amongſt other things enacted, That the brethren and ſonnes borne in wed-locke of every Knight, being ſpirituall men, may every of them purchaſe lycenſe and diſpen­ſation, and receive, take, and keepe two parſonages, or benefices with cure of ſoules.
The ſonne or ſonnes of any Knight is priviledged to [Page]keep a Grey hound, or ſetting doge, or nets to take Pea­ſants, or Patridges in, though he cannot diſpend x.i in his own right, or in his wives right of an eſtate of in­heritance, or of the value of 30. l. of eſtate for life, 1. Jac. cap. 17.

The Definition of Gentry, or civill Nobility.
GEnerous ſeemeth to be made of two words, the one French, Gentile honeſtus, vel honeſto na­tus; the other Saxon (mon) as if you would ſay, a man well borne, and under this name are all compriſed, that are above yeoman, ſo that Nobles are truly called Gentlemen, by the courſe and cuſtome of England.
Nobility, is either Major, or Minor; Major con­taines all titles, and degrees from Knights upwards, Minor from all Barons downewards, Gentlemen have their beginning, either of blood, as that they are borne of worſhipfull Parents, or that they had expedited ſomething worthy in peace or warre, whereby they deſerve to have armes, and to be accounted Gentle­men.
But in theſe dayes he is a Gentleman, who is ſo commonly taken, and reputed, Doctor Ridley 96. And whoſoever ſtudieth in the Vniverſities, who profeſſeth the liberall ſciences, and to be ſhort, who can live idly, and without manuall labour, and will beare the Port, charge, and countenance of a Gentleman, he ſhall bee called Maſter: For that is the title that men give to Eſquires, and other Gentlemen: For true it is with us, as one ſaid; Tanti eris aliis quanti tibi ſueris: and if need be, a King of Heralds ſhall give him for money [Page]armes newly made, and invented with the Creaſt and all: the title whereof ſhall pretend to have hin found by the ſaid Herauld, in the peruſing and viewing of old Regiſters, where his anceſtors in time paſt had beene recorded to beare the ſame: or if he will doe it more truly, and of better faith, hee will write, that for the merits of, and certaine qualities that he doth ſee in him, and for ſundry noble acts which he hath performed, hee by the authority which he hath, as King of Heralds in his Province, and of armes, giveth unto him and his heires, theſe and theſe heroicall bearings in arms, vide Smith de Republic. Anglorum.
But ſome men of Iudgement make doubt and que­ſtion, whether this manner of making Gentlemen is to be allowed or no: and it may ſeeme, that it is not amiſſe: For firſt the Province looſeth nothing by it, as hee ſhould doe, if hee were in France. Reade Forteſcue, fol. 82.
For the Yeoman or Husbandman is no more ſub­ject to toyle, or tax in England, then Gentlemen; nay in every payment to the King, the Gentleman is more charged, which he beareth the more gladlier, and dare not gaineſay, to ſave and keepe his honour and reputa­tion, in any ſhew, or muſter, or other particular charge of the Towne where he is, he muſt open his purſe wi­der, and augment his proportion above others, or elſe he doth diminiſh his honour, and reputation: as for their outward ſhew: a Gentleman, if he will bee ac­counted, he muſt goe like a Gentleman.
And if he be called to the warres, hee muſt, and will whatſoever it coſt him, array himſelfe, and arme his body according to the vocation that he pretendeth, hee [Page]muſt alſo ſhew a more manlike courage and tokens of better education; higher ſtomacke, and bountifuller liberality then others, and keepe about him idle ſervants, who ſhall doe nothing but waite upon him, ſo that no man hath hurt by it, but himſelf, who hereby (perchance) will beare a bigger ſayle, then he is wel able to maintain.
For as touching the policy and government of the Common-wealth, it is not thoſe that have to doe with it, which will magnifie themſelves, and goe in higher Buskins then their eſtate, but they who are to be ap­pointed, are perſons tryed and well knowne.
In 25. Eliz. the caſe was, that whereas it is requi­red by the Statutes of 1. H. 5. cap. 5. That in every writ originall, &c, in which an exigent ſhall be awar­ded, that additions ſhould bee given unto the Defen­dant of their eſtate, and degree, &c. and the caſe was that one was a yeoman by his birth, and yet common­ly called and reputed a Gentleman; and yet it was ad­judged, that a writ may bee brought againſt him with the addition of Gentleman: For ſo much as the inten­tion of the act, is to have ſuch a name given, by which hee may be knowne, this is ſufficient to ſatisfie the law, and the act of Parliament: For nomen dicitur a noſ­tendo, quia natitiam facit, Cook. 6. part. 65. and 67. a.
But if a Gentleman bee ſued by addition of Huſ­bandman he may ſay hee is a Gentleman, and demand Iudgement of the Writ without ſaying (and not huſ­bandman:) For a Gentleman may be a husbandman, but hee ſhall be ſued by his addition moſt worthy, An. 14. H. 6. b. 16. For a Gentleman of what eſtate ſoe­ver hee be, although hee goe to plough, and by com­mon Law, though he have nothing in his purſe; yet [Page]is a Gentleman, and ſhall not be named in legall pro­ceedings, Labourer Long, 5. E. 4 33.14. H. 6. fol. 15, a. Dyer.
If a Gentleman bee bound an aprentice to a Mer­chant, or elſe, &c. be hath not thereby loſt his degree of Gentry, Eſtopell 47.
But if a Recovery be had againſt a Gentleman by the name of yeoman, in which caſe no addition is neceſſa­ry, then it is no errour, Brooke Cron 83. addition 58. So if any deed or obligation be made unto him by the name of yeoman.
If a Capius goe againſt A. B. yeoman, and if the Sheriff [...] take A. B. Gentleman, an action of falſe im­priſonment lyeth againſt the Sheriffe, vide An. 21. E. 4. fol. 71. b.
But if a yeoman be indicted: and A.B. Gentleman being the ſame man bee produced it is good, Kelway 58. b.

Gentlewomen have the ſame additions. vide Dyer, 88.
IF one be a Gentleman by office, and looſeth his of­fice, then he doth alſo loſe his gentility, 28. H. 6.2. Eſtopel 47.
By the Statute of 5. Eliz. cap 4. intituled an act touching divers orders for Artificers; Labourers, Ser­vants of husbandry, and apprentices; amongſt other things, It is enacted, that a Gentleman borne, &c. ſhall not be compelled to ſerve in husbandry.
If any Faulcon be loſt, and is found, it ſhall be brought to the Sheriffe, who muſt make Proclamation, and if the owner come not within foure moneths, then if the Finder bee a ſimple man, the Sheriffe may [Page]keepe the Hawke, making agreement with him that tooke it, but if hee be a Gentleman, and of eſtate to have, and keepe a Faulcon, then the Sheriffe ought to deliver unto him the Faulcon, taking of him reaſona­ble coſts, for the time that hee had him in cuſtody, An. 34. E. 3. cap. 22. and anno 37. E. 3. cap. 19.
A Commiſſion is made to keepe chrildren into Cathedrall Churches, where children be inſtructed to ſing for the furniſhing of the Kings Chappell: Theſe generall words by conſtruction of Law have a reaſonable intendment, viz. That ſuch children who be brought up and taught to ſing, to ſeeke and ſuſtaine their living by it; Thoſe may bee taken for the Kings ſervice, and it ſhall be a good preferment unto them to ſerve the King in his Chappell; but the ſonnes of Gentlemen, or any other that are taught to ſing for their ornament, delight or recreation, and not thereby to ſeeke their living, may not bee taken againſt their will, or the conſent of their Parents and friends, and ſo it was reſolved by the two chiefe Iuſtices, and all the Court of Star-chamber, anno 43. Eliz. in the caſe of one Evans, who had by colour of ſuch Letters Pa­tents taken the ſonne of one Clifton a Gentleman of quality in Norfolke, who was taught to ſing for his re­creation, which Evans was for the ſame offence grie­vouſly puniſhed, Cook, 8. Reports, fol. 46.
And to the end, it may withall appeare what de­grees of Nobility and Gentry there were in this Realme, before the comming in of the Normans, and by what merits men might aſcend, and bee promoted to the ſame; I will ſhew you the copie of an Engliſh or Saxon antiquity, which you may reade in Lamberts [Page]Perambulation of Kent, fol. 3 64. and Engliſhed thus, viz.
It was ſometimes in the Engliſh Lawes, that the people and lawes were in reputation, then were the wiſeſt of the people, worſhip-worthy in his degree, Earle and Chorle, Theyne, and under Theyne: and if a Chorle ſo thrived, that had fully five hides of land of his owne, a Church, and a Kitchin, a Bel-houſe, and a Gate, a ſeat, a ſeverall office in the Kings Hall; then was hee from thenceforth the Theines right worthy, and if a Theyne ſo thrived, that hee ſerved the King on his meſſage, on his journey-ward in his houſhold, if he then had a Theyne, which him followed, who to the Kings experience had five hides, and in the Kings Pallace his Lord had ſerved, and thrice with his er­rand had gone to the King, hee might afterwards with his foreoath, his Lords part play at need; and if a Theyne that hee became an Earle, then was hee from henceforth the Theynes right worthy; and if a Scholler ſo thrived through learning, that he had degree, and ſerved Chriſt, he was thenceforth of dignity and peace: ſo much worthy as thereunto belonged; unleſſe hee forfeited, ſo that he, the uſe of his degree ne might, Mils 73. Nobility, Politicall, and Civill.
It is obſerveable, that the Saxons out of all theſe trades of life, which be converſant in gaine admitted to the ſtate of Gentry, ſuch onely as increaſed by honeſt husbandry, or plentifull merchandize; of the firſt of which Cicero affirmeth, that there is nothing mee­ter for a Free borne man; and of the other that is prayſe-worthy alſo, if at the length being ſatisfied with gaine, as it hath often come from the ſea to the [Page]haven, ſo it changeth from the havens into lands and poſſeſſions; and therefore, whereas Gervaſius Tilbu­rienſis in his obſervations of the Exchequer, accoun­ting it an abaſing for a Gentleman to occupy Publi­cum mercimonium, common buying and ſelling, it ought to bee referred to the other two parts of merchandize, that is, to negotiation which is retay­ling or keeping of an open ſhop, and to invention which is exerciſe mercery, or ſome call it to play the Chapman, and not to navigation, which (as you ſee) is the onely laudable part of all buying and ſelling.
And againe, whereas by the Statute of Magna charta, cap 6. and Merton cap. 7. It was a diſcourage­ment for a ward in Chivalry, which in old time, was as much as to ſay, a Gentleman to bee married to the Daughter of a Burgeſſe, I thinke it ought to bee reſtrained to ſuch onely as profeſſed handy crafts, or thoſe baſer arts of buying and ſelling, to get their living by. But this matter I leave to the He­raulds.
And in this place, it may bee remembred, that King Hen. 8. thought it no diſparegement unto him, when hee tooke Anne, Daughter of Thomas Bullen, ſometimes Major of London to his wife.
The Statute of Weſtminſter, 2. cap. I. which was made, Anno 13. E. 1. was procured, eſpecially, and purpoſely at the deſire of Gentlemen for the preſer­vation of their lands and hereditaments, together with their ſurnames and faculties, and therefore, one called this Statute, Gentiliteum municipale, and the Lawyers call it, Ius taliatum & taliabile.
The children onely of Gentlemen were wont [Page]to bee admitted into the Innes of Court, and there­by it came to paſſe, that there was ſcant any man found within the Realme skilfull and cunning in the Lawes except hee were a Gentleman borne, and came of a good houſe; For they, more then any kind of men, have a ſpeciall care to their Nobility, and to the pre­ſervation of their honour and ſame; for in thoſe Innes of Court are vertue ſtudied, and vices exiled; for that for the endowment of vertue, and abandoning of vice, Knights and Barons with other States, and No­blemen of the Realme, place their Children in theſe Innes, though they deſire not to have them learned in the Lawes, nor to live by the practice thereof, but onely upon their Fathers allowance, vide Forteſcue de laudibus Anglorum, cap. 49.
But the Statute of An. 3. Iac. cap. 4. amongſt o­ther things it is enacted, that if any Gentleman or Per­ſon of high degree, ſhall hereafter goe or paſſe volun­tarily out of this Realme to ferve any forraine Prince, State, or Potentate, before that hee or they ſhall become bounden with two ſureties, as ſhall bee allowed of the Officers, by that act limited to take the ſaid bond unto the King his Heires and Succeſ­ſours in the ſumme of twenty pounds of currant Engliſh money at the leaſt, with condition to the ef­fect following; hee ſhall bee a felon, (viz.) That if the within Bounden, &c. ſhall not at any time then after bee reconciled to the Pope, or Sea of Rome, not ſhall enter into, or conſent unto any practiſe, plot, or conſpiracy whatſoever againſt the Kings Majeſty, his Heires, and Succeſſours, or any of his, or their eſtate or eſtates, Realmes and Dominions, but ſhall with­in [Page]convenient time after knowledge thereof had, re­vealed and diſcloſed to the Kings Majeſty, his Heires and Succeſſours, or ſome of the Lords of his, or their Privy Counſell, all ſuch practiſes, plots, and conſpi­racies, and that then the ſaid obligation to bee void, &c.

Of Yeomen.
THe Yeomanry or Common people, for they bee called of the Saxon word Zemen, which doth ſignifie Common, who have ſome lands of their owne to live upon; for a carve of land, or Plow land, was in antient times of the yearely value of five No­bles, and this was the living of a ſober man, or Yeo­man; Cookes 9. part fol. 124. b. But in our Lawes, they are called Legales homines; a word very familiar in writs and inqueſts, and by divers Statutes, it hath beene enacted, that none ſhould paſſe in any inqueſt, unleſſe they had fourty ſhillings freehold in yearely revenues, which maketh, if the moſt value were ta­ken to the proportion of moneyes above ſix pounds of our currant money at this preſent; Sir Thomas Smith fol. 30. and by the Statute of 27. Eliz. cap. 6. Iurours muſt have 4. l. in lands.
In the end of the Statute, 23. H. 6. cap. 15. concer­ning the election of Knights for the Parliament, it is expreſſely provided, that no man ſhall bee ſuch Knight, which ſtandeth in the degree of a Yeo­man.
[Page]
It appeareth in Lamberts perambulation of Kent, that this Saxon word Telphinorman was given to the Theine or Gentleman, becauſe his life was valued at twelve hundred ſhillings, and in thoſe dayes, the lives of all ſorts of men, were rated at certaine ſummes of money, Telphinorman, to the Chorle or Yeoman, becauſe the price of his head was taxed at two hun­dred ſhillings; which thing (if it were expreſſely ſet forth in ſundry old Lawes yet extant,) might well enough bee found in the Etimologie of the words themſelves, the one called a Twelve hund, as if it were a twelfe hundred.
And in this eſtate, they pleaſe themſelves, and joy exceedingly, inſomuch as a man may find ſundry Yeomen, although otherwiſe comparable for wealth with many of the Gentle ſort that will not yet for that, change their condition, nor deſire to bee appa­relled with the title of Gentry. Lamberts eſtate of Kent, names the Yeomanry of Kent, when a Yeoman of 10000. l. yearely revenues, and refuſed any other ſuperiour title, but theſe are now no more heard of, &c.
By the Common Law as may appeare in An. 1. E. 2. De militibus, & in An. 7. H. 6.15. men that had lands of the yearely value of 28. l. were compel­lable at the Kings pleaſure to take upon them the or­der of Knight-hood; and upon ſummons, there came a Yeoman who might diſpend 100. markes per an­num, and the Court was in doubt, how they might put him of; and at laſt, hee was wayved in, becauſe hee did come the ſecond day, An. 7. H. 6. fol. 15. a.
By this ſort of men, the triall of cauſes in the Coun­trey [Page]proceedeth ordinarily; for of them, there are greater number in England, then in any other place, and they alſo of a more plentifull lively hood, and therefore it cometh that men of this Countrey are more apt and fit to diſcerne in doubtfull cauſes of great examinations and trialls, then are men wholly given to moyling in the ground, to whom the rurall exerciſe engendreth rudeneſſe of wit and mind, and many Franklins and Yeomen there are, ſo neere ad­joyning as you may make a Iury with little difficulty; For there bee many of them, which bee able to ſpend 100. l. a yeare, vide Forteſcue de landibus Anglo­rum, &c.
As in ancient time, the Senatours of Rome, never elected a Cenſor; and as with us in conſerving of Nobility, reſpect is had unto the Revenues, by which their dignity and Nobility may bee ſupported and maintained, Cookes 7. part 33. b. ſo the wiſedome of this Realme hath of ancient provided, that none ſhall paſſe upon Iuries for the trials of any matters reall or perſonall, or upon any criminall cauſe, but ſuch as be­ſides their moveables have lands of eſtate for life, at the leaſt to a competent value, leaſt for need and po­verty, ſuch Iurours might eaſily bee corrupted  [...] ſuborned, Forteſcue 56. b.
And in all caſes and cauſes, the L [...]w  [...]  [...] ved a better opinion of thoſe, that have  [...]  [...] ­nements, or otherwiſe are of worth in trovea [...] goods, preſuming that ſuch will commit, or omit nothing, that any way may bee prejudiciall to their eſtimations, or which may endanger their eſtates, then hath Labourers, Artificers, Retaylers, or ſuch [Page]like, of whom Tully ſaith, Nihil proficiunt in ſo ad [...] ­  [...]  [...]iuntur; and by divers Statutes, certaine immunities are given to men of quality, which are deemed to the vulgar ſort of people, read hereof a­mongſt other in An. 1. Iac. cap. 127.
By the Statute of 2. H. 4. cap. 21. amongſt other things, it is enacted that no Yeoman ſhould take, or weare any livery of any Lord upon paine of impriſonment, and to make fine and ranſome at the Kings will.

FINIS.
[Page]
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